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“And We have revealed to you, [O Muhammad], the 
Book in truth, confirming that which preceded it of the 
Scripture and as a criterion over it. So judge between them by 
what Allah has revealed and do not follow their inclinations 
away from what has come to you of the truth. To each of you 
We prescribed a law and a method. Had Allah willed, He would 
have made you one nation [united in religion], but [He 
intended] to test you in what He has given you; so race to [all 
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that is] good. To Allah is your return all together, and He will 
[then] inform you concerning that over which you used to 
differ. (48) And judge, [O Muhammad], between them by what 
Allah has revealed and do not follow their inclinations and 
beware of them, lest they tempt you away from some of what 
Allah has revealed to you. And if they turn away - then know 
that Allah only intends to afflict them with some of their [own] 
sins. And indeed, many among the people are defiantly 
disobedient. (49) Then is it the judgement of [the time of] 
ignorance they desire? But who is better than Allah in 
judgement for a people who are certain [in faith]. (50)”. 
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The Economic System 


Article 123 

The management of the economy is to take in consideration the 
viewpoint about the targeted society when considering the 
fulfilment of the needs. So what the society ought to be should 
be made the basis for the fulfilment of the needs. 


This article is deduced from several evidences and the 
Shari’ah rule can be deduced from single or multiple evidences. It 
has been deduced from the limitation of the ownership of things by 
a specific method, and the limitation of the causes of ownership to 
particular causes, and the limitation of how wealth can be invested 
according to a particular method, and from the prohibition of 
certain things and actions, and so the management of the economy 
has been deduced from the evidences for these four issues. 

The management of the economy which has been deduced 
from these evidences is that it is obligatory that the view regarding 
wealth, from the angle that it fulfils the needs must be connected to 
the Shari’ah rule regarding that wealth, and built upon it. Wheat 
and honey are considered to be from the wealth, because Allah 
(swt) made the two of them permitted. Whereas cannabis and 
alcohol are not considered to be from the wealth, since Allah (swt) 
made the two of them forbidden. The money which is used to 
purchase, and that which is paid as a salary, is from the wealth 
since the Shari’ah permitted earning money in these two situations, 
whereas stolen money and money earned through a void contract is 
not considered to be from the wealth because the Shari ’ah forbade 
them both. So the Shari’ah rule must be examined when 
considering how to fulfil the needs, and it is obligatory that it is the 


6 



basis for the consideration of the reality of the wealth fulfilling a 
need, or in other words, the basis upon which the wealth is 
produced and consumed. This is the meaning of the article when it 
says that the management of the economy is the view towards how 
the society should fulfil the needs, since what the society should be 
upon, in other words, what the relationships between the people 
should be based upon, is that these relationships should be 
restricted by and proceed according to the Shari’ah rules. 
Therefore, it is obligatory that the consideration of what the society 
should be upon, in other words, it being restricted by the Shari ’ah 
rules, is present when considering how to fulfil the needs, and it 
should be connected to the Shari’ah rules and based upon them, 
irrespective of whether that is regarding the production of the 
wealth or its consumption. 

Accordingly, the origin of wealth in the system of Islam is 
that in order for it to be considered an economic matter permitted to 
be produced and consumed, depends on what the society should be, 
in other words, the restriction of the relationships between people 
by the Shari’a rule. And based upon this the wealth is examined 
from the angle of it fulfilling the need of human beings, the 
individual or the society, and upon this basis production and 
consumption occurs. 

Though the restriction to the Shari’ah rule is the basis, 
which is general with regards to the obligation of making the 
Shari’ah rule decide every action of the Muslim, the Shari’ah did 
not leave the management of the economy general based upon 
general evidences such as the words of Allah (swt): 



J pSSjle 


“And whatever the Messenger has given you - take; and 
what he has forbidden you - refrain from.” (TMQ 59:7). Rather 
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it came with detailed evidences specific to the distribution of 
wealth and how to fulfil the needs with it, which are the evidences 
which limit the method of ownership, its causes, and investment, 
and prohibition of certain things and actions. Therefore, the 
management of the economy in Islam is not the consideration of 
wealth from the angle of how it can fulfil the need alone, but rather 
it also looks at whether it is permitted, and whether the need which 
it fulfils is permitted; in other words, it is based upon the 
consideration of the wealth from the angle of the relationships 
between people restricted by the Shari ’ah rules. 


Article 124 

The primary economic problem is the distribution of wealth 
and benefits to all of the subjects of the State, and facilitating 
their utilisation of this wealth and benefits, by enabling them to 
strive for them and possess them. 


This article explains that the economic problem has two 
halves: the first being the need of the people, in other words, 
guaranteeing that the wealth of the country reaches every 
individual subject such that no one is prohibited from it and 
secondly, facilitating every individual subject to possess and 
benefit from this wealth. 

As for the first half, its evidences are the verses and 
narrations that came regarding the matters of the poor people, the 
needy and the travellers. There are several of these evidences of 
varying nature such that they focus the attention on the importance 
of this problem. 

As for the verses, Allah (swt) says: 
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“And whatever you spend of good - it will be fully repaid to 
you, and you will not be wronged; [Charity is] for the poor 
who have been restricted for the cause of Allah, unable to move 
about in the land.” (TMQ 2:272-3) 

“Zakah expenditures are only for the poor and for the needy 
and for those employed to collect [Zakah] and for bringing 
hearts together [for Islam] and for freeing captives [or slaves] 
and for those in debt and for the cause of Allah and for the 
[stranded] traveller.” (TMQ 9:60) 

“And what Allah restored to His Messenger from the people of 
the towns - it is for Allah and for the Messenger and for [his] 
near relatives and orphans and the [stranded] traveller. ” (TMQ 
59:7) until He says, 

“For the poor emigrants.” (TMQ 59:8) 

“If you disclose your charitable expenditures, they are good; 
but if you conceal them and give them to the poor, it is better 
for you.” (TMQ 2:271) 

“And upon those who are able [to fast, but with hardship] - a 
ransom [as substitute] of feeding a poor person [each day].” 

(TMQ 2:184) 
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“And he who does not find [a slave] - then a fast for two months 
consecutively. ” (TMQ 58:4) 

“And they give food in spite of love for it to the needy, the 
orphan, and the captive” (TMQ 76:8) 

“Or feeding on a day of severe hunger; To the orphan with 
claims of relationship; Or a needy person in misery.” (TMQ 
90:14) 

“Say, "Whatever you spend of good is [to be] for parents and 
relatives and orphans and the needy and the traveller. ” (TMQ 
2:215) 


“But [true] righteousness is [in] one who believes in Allah, the 
Last Day, the angels, the Book, and the Prophets and gives 
wealth, in spite of love for it, to relatives, orphans, the needy, 
the traveller. ” (TMQ 2:177) 

“Or an expiation: the feeding of needy people. ” (TMQ 5:95) 

“So its expiation is the feeding of ten needy people.” (TMQ 
5:89) 


“And from their properties was [given] the right of the [needy] 
petitioner and the deprived. ” (TMQ 51:19) 


“And those within whose wealth is a known right; For the 
petitioner and the deprived. ” (TMQ 70:24-5) 


As for the narrations, the Messenger of Allah & said: 

aJLlt Cjjj -*43 Uj' j» 


“Whenever the people of an area wake up with a hungry person 
amongst them, then Allah’s covenant and protection to them is 
absolved. ” (reported by Ahmad from Ibn Umar, and authenticated 
by Ahmad Shakir). 
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And it is narrated from him ® from what he related from 


Allah: 


“One who goes to bed full while he knows that his 
neighbour is hungry, does not believe in Me ” (reported by Al- 
Bazzar from Anas with a chain considered Hasan by Al-Haythami 
and Al-Mundhiri). 

These verses and narrations, and all the verses related 
regarding spending, the rules of Sadaqat (charities), the rules of 
Zakah, and repeatedly encouraging the support of the poor, the 
needy, the travellers, and those who ask (beggars), in other words, 
whoever can be described as poor, all clearly indicate that the 
economic problem is the poverty of individuals, i.e. the poor 
distribution of wealth amongst the individuals which results in the 
poverty of the individuals. Therefore, the problem is the 
distribution of wealth to every individual subject of the State, and 
so it is obligatory to address this distribution such that the wealth 
reaches everyone. The evidences which came regarding this 
distribution is that it must reach every individual, and in order for it 
to reach every individual it is necessary to address the one who has 
been prevented from it, in other words, address the poor, needy, 
travellers, and those who ask (beggars) - in other words, whoever 
can be characterised as being poor. These are the evidences for the 
first half of the article. 

As for the second half of the article, its evidence is that 
Allah (swt) gave a general permission for ownership in every 
permitted manner of gaining possession, so the Messenger & said: 



“ Whoever puts a wall around a land (that doesn ’t have an 
owner) then it is his ” reported by Ahmad and Abu Dawud with a 
chain that Ibn Al- Jarud and Al-Zayn authenticated, and Allah (swt) 
said: 

“Lawful to you is game from the sea.” (TMQ 5:96) and 
so on. Therefore, the permission of ownership and the generality of 
this permission for every individual subject of the State, whether 
Muslim or non-Muslim, indicates the facilitation of possession of 
property, and striving for it, and the evidences regarding the 
utilisation of food, clothing, shelter, and general enjoyment came in 
the same manner. Allah (swt) said: 


“So eat of them” (22:28) and the Messenger & said: 

«flJj °y> Jif U jt ja YfS- Ja3 Ul*i? JST U» 

‘Wo one eats food better than that which he ate from his 
own handiwork ”, reported by Al-Bukhari through Al-Miqdam, and 
Allah (swt) said: 



“Eat of what Allah has provided for you. ” (TMQ 6:142): 
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“And eat of what Allah has provided for you [which is] 
lawful and good.” (TMQ 5:88) and: “Eat from the good things 
which We have provided for you.” (TMQ 2:172) , and: “Say, 
who has forbidden the adornment of Allah which He has 
produced for His servants and the good [lawful] things of 
provision?” (TMQ 7:132) ; this is beside other evidences. All of 
these came in a general form, and the generality of this permission 
encompasses the utilisation by every individual subject whether 
Muslim or Dhimmi ; and all of this mean that the Shari’ah 
facilitated possession and utilisation of wealth for every individual 
subject of the State. 

Built upon this, the Shari’ah evidences came and clarified 
the root problem and its treatment. The root problem was clarified 
as being the poverty of individuals, and the lack of facilitation for 
every individual to possess and utilise wealth, while at the same 
time the evidences amply demonstrated the treatment for poverty. 
The evidences permitted the possession and utilisation of wealth in 
a general sense, and made this permission the basis in economic 
issues. This is the root problem, or by an alternative expression, the 
root problem is the distribution of wealth, and not its production, 
since it is the poverty of individuals and the lack of facilitation for 
them to possess and utilise the wealth, and not the poverty of the 
country and its need of wealth. Therefore, the problem is one of 
distribution and not production. 



The proof that the root problem is distribution and not 
production is the Shari’ah evidences which came regarding the 
treatment of poverty, permitting ownership, and utilising the 
possessions, and in the same manner, the reality of economic life. 
As for with respect to the Shari 'ah evidences, there are evidences 
which came to treat the poverty of individuals, permit ownership 
and utilisation; in other words, evidences which came regarding 
distribution. And there are evidences which came regarding the 
treatment of the poverty of the country, in other words, regarding 
production. By close investigation of the evidences for the two 
matters, it becomes clear that the evidences regarding the poverty 
of individuals, and the permission of ownership and utilisation, are 
many in number to the point that they attract increased attention, 
which indicates heightened importance, and that they came to treat 
a root issue and not a branch. 

The verses and narrations related to poverty, in other words, 
to the poor distribution and its rectification, are abundant in 
number, and the evidences which came regarding the permission of 
ownership and utilisation of wealth are likewise abundant. This is 
from one angle, and from another angle the issue that they are 
treating, which is the possession of wealth, is a root issue in 
economics to the point that there is nothing more fundamental, and 
all economic problems stem from it, which means that it is the root 
problem. Accordingly, the root problem is distribution. In other 
words, the reality that the evidences regarding poverty, permission 
of ownership and the utilisation of it are abundant, and the reality 
that they treat the fundamental issue from which all economic 
problems stem, is evidence that the root problem in economics is 
distribution. 

This is different to the evidences regarding the poverty of 
the country, or by an alternative expression, the evidences 
regarding production. These are limited in number, and came to 
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treat what is necessary for production, and not production itself, 
while that which addresses production directly is barely mentioned. 
Shari’ah evidences came which necessitate the creation of wealth 
in the country, in other words, necessitate the treatment of 
production; so the words of Allah (swt): 




“And prepare against them whatever you are able of 
power. ” (TMQ 8:60) necessitates the presence of wealth in the 
country and obligates the work to bring it about. Spreading security 
for the subjects of the State, and carrying out their interests and 
what that necessitates that in terms of building roads, providing 
water systems, building schools and mosques, providing medical 
services and education, dealing with emergencies such as 
earthquakes and floods, undertaking whatever is necessitated by 
burdens of the subjects; all of this and anything similar necessitates 
the presence of wealth and the effort to produce it. 

In the same manner, treating the poverty of individuals, 
which is the root problem, cannot occur without the presence of 
wealth, so it necessitates working to produce it. Therefore, these 
rules address what necessitates production, and not production 
itself. However, they indicate the obligation of production from the 
angle that "That, without which the obligation cannot be 
accomplished, is itself an obligation". 

As for the rules which directly encourage the production of 
wealth, although they exist they are few in number; Allah (swt) 
said: 
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“And when the prayer has been concluded, disperse 
within the land and seek from the bounty of Allah.” (TMQ 
62:10), and He (swt) said: “So walk among its slopes and eat of 
His provision. ” (TMQ 67:15), and the Prophet & said: 

«flJj Jj>£- °y> JS U jt °y> Yff- Ja3 Ut*J? i U» 

‘Wo one eats food better than that which he ate by 
working with one’s own hands.” (reported by Al-Bukhari through 
Al-Miqdam). The Prophet & also said: 

^Js- Uk*Jj tp*i ULcJ caJILUJ' jP laUisLl UjjJl k_JJ? ( 2 r a» 

«jidl aIIJ (UlJih frli;- c4)l^- 

“Whoever seeks lawful sustenance in life, and asks not 
others for money, to provide for his family, and his neighbour in 
sympathy, comes (on the day of judgement) with a face like the 
moon when full.” (reported by Al-Bayhaqi in Al-Shu’ab Al-Iman 
from Makhul as a Mursal narration). And he & said: 

’ji ”^ J*^d' 4ik» 

“Seeking lawful livelihood (Halal) is duty upon every 
Muslim” (reported by Al-Tabarani in Al-Awsat from Anas, with a 
chain considered Hasan by Al-Haythami and Al-Mundhiri). These 
evidences are explicit in encouraging the seeking of provision, in 
other words, encouragement of production, or by another 
expression the treatment of the poverty of the country. However, 
what is also apparent from them is that they address the individual, 
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and that the encouragement of production is only for the treatment 
of their individual needs, either to fulfil the need or to increase their 
property; in other words, the permissibility of utilisation. 

This is from one angle. From another angle what these 
evidences address or what they necessitate is only the work for 
property, and not work alone. In other words, it is production for 
the sake of possession and not simply production alone, which 
indicates that the work produces possession, which points to it 
being a branch issue and not a root one. It is a branch of possession, 
and not a root for it. That is why the rules which necessitate 
production came mentioning possession, and that possession 
necessitates production, and that the rules which directly address 
production came mentioning utilisation. So in one verse it made 
the effort for the sake of food, and made food from effort in the 
first narration, and expressed effort through the words seeking the 
world and seeking that which is lawful ( Halal ) in the second and 
third narrations, so all these rules with their evidences mean 
possession of wealth. All of this indicates that production is not the 
root problem, rather it is a problem amongst the economic 
problems, and in the same manner it indicates that the root problem 
is ownership, or by an alternative expression possession, and this 
means that the root problem is distribution. 

This is all with respect to the Shari’ah evidences, as for 
with respect to the reality of the economic life, no one denies that 
every country which suffers from economic unrest is due to 
suffering from poor distribution, and not due to low production. 
The socialist system, including communism, only arose as a result 
of the oppression which the society suffered from the capitalist 
system, or in other words, a result of poor distribution. The social 
benefits which the capitalists tried to implement in their system are 
all connected to the distribution. The socialist solutions only deal 
with the issue of distribution, and the regions which are called the 
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third world such as the Islamic countries in these days, are only 
backward due to the poor distribution, and not due to the poverty of 
the country. Accordingly, the reality of the root problem in 
economics is poor distribution and not lack of production. This is 
something that can be sensed, and every person can sense it, 
whether Muslim, capitalist or socialist. This is since the world as a 
whole produces much more than the people require, but the poor 
distribution is what makes some people obscenely rich, while 
others are destitute and poor. Even in the countries that suffer from 
low production the root economic problem is distribution first and 
then low production. Based upon this, the reality of the economic 
life indicates that the root problem in the economy is distribution, 
and not production. 


Article 125 

It is obligatory to guarantee that all the basic needs are met for 
everyone, and are completely met on an individual basis, and to 
guarantee that every individual is facilitated to satisfy the extra 
needs (non-essential needs) to the highest level possible. 


This article has two halves: firstly, guaranteeing that the 
basis needs are satisfied and secondly, facilitation of the 
satisfaction of the luxurious needs. 

The first half has several evidences for it, since the 
Legislator (swt) encouraged earning, seeking provision and effort, 
and made the effort to earn provisions a duty; Allah (swt) said: 

C cr? I4^ 
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“So walk among its slopes and eat of His provision.” 

(TMQ 67:15) and: 


Of Crt <4 iiOr^ 8jl$ajTc4^j3 I5]i^ 


“And when the prayer has been concluded, disperse 
within the land and seek from the bounty of Allah.” (TMQ 
62:10). The Prophet & said: 

jA O' uit 


“It is sufficient sin for a man that he neglects him whom 
he maintains . ” (reported by Abu Dawud with an chain that Al- 
Nawawi authenticated from ‘Abd Allah b. ‘Amru b. Al-‘As). This 
is the origin in guaranteeing the person’s satisfaction of all their 
basic needs through his earning. So Allah (swt) made work a duty 
upon the needy male who is capable in order for him to satisfy his 
needs. This means that work is compulsory on this capable person 
and if he does not undertake it he would be punished as is the case 
with every duty. As for women, and those men who are incapable 
of work, it is a duty to provide them with maintenance and this is a 
binding right for them, and the State is bound to provide it. 
Maintenance of the wife is a duty upon the husband; the Prophet ££ 
said: 


o^j» 


“Upon you is their provision and their clothing according 
to what is acceptable Maintenance for the children is a duty upon 
their father; Allah (swt) said: 
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“Upon the father is the mothers' provision and their 
clothing according to what is acceptable.” (TMQ 2:233), and the 
Messenger of Allah & said to Hind: 


“Take whatever is sufficient for you and your child 
according to what is acceptable. ” after she had complained that 
Abu Sufyan was a miserly man. Maintenance for the inheritor; 
Allah (swt) said: 


“An heir shall be chargeable in the same way.” (TMQ 

2:233) after His (swt) words: 




“Upon the father is the mothers' provision and their 
clothing according to what is acceptable.” (TMQ 2:233), so the 
Shari ’ah obligated the maintenance of the female without 
restriction upon the inheritor, since it did not make seeking an 
earning a duty upon her, and obligated upon him the maintenance 
for the incapable males, if they were poor. 

In the absence of anyone who was obligated to pay 
maintenance, or if they were present but unable to pay the 
maintenance, the Shari’ah obligated this maintenance upon the 
Bayt Al-Mal, in other words, upon the State. It is narrated that Abu 
Hurayrah said: The Messenger of Allah ® said: 

hf jij Sfu hf 
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“If somebody dies (among the Muslims) leaving some 
property, the property will go to his heirs; and if he leaves 
orphans (dependents), we will take care of them.” (agreed upon 
from Abu Hurayrah), and the kail is the weak who has no father or 
son. In another chain of the narration it is mentioned: 

«^ipj -J\3 jf Qf i!yi SU iiyj 

“// anyone leaves property, it goes to his heir and if 
anyone leaves debt and dependants, let the matter come to me and 
I shall be responsible, ” (reported by Muslim from Jabir), and the 
Daya ’an is in other words, the children; it is mentioned in Al-Muhit 
dictionary: “ Al-Diya’ is also the children”. So through these 
evidences the Shari’ah has guaranteed the fulfilment of the basic 
needs of the poor if they were female, or a male who was not 
capable of earning or if his earnings were not enough. 

The incapable according to the Shari’ah is either the one 
literally unable to work, or the one who is incapable from the view 
of the law, meaning the one who is unable to find work through 
which he could gain his earning. Both of these are considered 
incapable. 

Through these evidences the Shari’ah guaranteed them the 
fulfilment of all of their basic needs by maintenance, for the female 
without restriction, and for those men who are either literally or 
legally incapable, and this is initially upon the husband and any 
inheritor, and if they were not found or were incapable then upon 
the Bayt Al-Mal, in other words, the State. 

In order for the Shari’ah to guarantee that the Bayt Al-Mal 
could carry out this maintenance, special concern is given to 
specific income, and so the Bayt Al-Mal has a section for the Zakah 
for the poor: 
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“Zakah expenditures are only for the poor and for the 
needy.” until the words: “And for the [stranded] traveller.” 

(TMQ 9:60). If the Zakah is not sufficient, then the maintenance 
must be paid from other income to the Bayt Al-Mal due to the 
words of the Prophet tSb 

j! £3 b'ji ja$» 

“If anyone leaves debt and dependants, let the matter 
come to me and I shall be responsible ” (reported by Muslim from 
Jabir), in other words, upon the State, and due to his & words: 

j* ^3 fu)li» 

" The Imam (ruler) is a guardian and he is responsible for 
his subjects ” (reported by Al-Bukhari from Abdullah Bin Umar), 
and amongst the most important responsibilities to his subjects is to 
guarantee the fulfilment of their basic needs. Therefore, their 
maintenance is provided from the income of the Bayt Al-Mal, since 
it is from the State responsibilities to distribute the maintenance to 
the poor. If the confirmed income of the Bayt Al-Mal was not 
sufficient, taxes would be imposed upon the rich Muslims in 
accordance with what would be enough to provide this 
maintenance, and it would be taken from them by force in order to 
get it to the Bayt Al-Mal for the sake of this maintenance, since this 
is from the reasons that the Khalifah can impose taxes. This is 
because if the Zakah and the confirmed income of the Bayt Al-Mal 
is not sufficient to provide the maintenance, then it becomes a duty 
upon all of the Muslims; the Messenger ^ said: 
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“Whenever the people of an area wake up with a hungry 
person amongst them, then Allah’s covenant and protection to 
them is absolved.” (reported by Ahmad from Ibn Umar and 
authenticated by Ahmad Shakir), which is a report that implies a 
request to feed the hungry, and is connected to a blame, and so the 
request is definite, which therefore indicates that it is obligatory 
upon them. Therefore, the Khalifah can impose taxes upon who is 
capable of them, and take it from them even by force if necessary, 
since he is executing a duty. 

This is all evidence that the Shari ’ah obligated guaranteeing 
the satisfaction of all the basic needs for all the individuals, on an 
individual basis, and specified the income which guarantees the 
undertaking of this fulfilment, and guarantees its undertaking and 
continuation of it. 

This is from the angle of guaranteeing the fulfilment for all 
of the individuals, on an individual basis. As for the angle that the 
fulfilment is of all the basic needs, the reality of life for the 
individual is that the basic needs are food, clothing and shelter, and 
the Shari’ah evidences which came guaranteed maintenance, and 
maintenance is food, clothing and shelter. Above and beyond that 
there are evidences that indicate that these three (food, clothing, 
and shelter) are the basic needs, and anything else is surplus and 
extra. 

As for the evidences that maintenance is food, clothing and 
shelter, Allah (swt) said: 



:JA) b rr lAll] ^ OjjklL 1ftjl^ijj .4 ijJjlT Jp}^ 
U Jatljl ‘|A dibdaJl] ^ d-~>- ^ 


“Upon the father is the mothers' provision and their 
clothing according to what is acceptable.” (TMQ 2:233) and 
said: “Lodge them [in a section] of where you dwell out of your 
means.” (TMQ 65:6) and said: “From the average of that which 
you feed your [own] families.” (TMQ 5:89), and so Allah (swt) 
clarified that food, clothing and shelter is maintenance. The 
Prophet & said about women, in other words, wives: 


x x ^ o ' £ £ 

J&4<j> {ft£\ *i'» 


“And their right over you is that you provide for them and 
dress them with what is good” (reported and authenticated by Al- 
Tirmidhi fromAmrf b. Al-Ahwas). In another narration he & said: 



“And their right over you is to provide for them and cloth 
them with what is acceptable. ” (reported by Muslim from Jabir). 
These are evidences that the maintenance is food, clothing and 
shelter, and that these are the basic needs. Uthman bin 'Affan 
narrated that the Prophet (s.a.w) said: "There is no right for the son 
of Adam in other than these things: A house which he lives in, a 
garment which covers his nakedness, and Jilf (a piece of bread) and 
water." (Hasan) 

As for the evidences that food, clothing and shelter are the 
basic needs and anything else is extra, it is narrated from the 
Prophet & that he said: 
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cC4j £)J? <Jj~? f(e*> ^ » 
jp- aJ ^iT j«lii lla jP JlaS 


“There is no right for the son Adam in other than these 
things: a house to live in, a piece of bread, a garment which 
covers his nakedness (‘Awrah), and water.”. And it is narrated 
with a different wording: 

iSfjj IaJjj C«*5 :JUapd' fld* (J}~? ^ 5 ? J?- j~3» 

«£UJtj jpd' <_aL*-J cAJj^P 


“77j<? sow of Adam has no right to anything except these: a 
house to live in, a clothing to cover his ‘Awrah (parts of body that 
must be covered in public), a chunk of bread, and water.” 
(reported by Al-Tirmidhi who said it is Hasan Sahih). The wording 
of the two narrations indicates that what has been mentioned in 
these narrations, which was food, clothing and shelter: “ shade of a 
house”; ‘‘a house to live in”; “a piece of clothing to cover his 
‘Awrah”\ “a chunk of bread and water” is enough and sufficient. 
And his ££ words in the narration: 

«jp- aJ j*Jj I la ji- Jlai Ui» 

“and the son of Adam has no right in anything surplus to 
that” is absolutely clear that these three are the basic needs. 
Therefore, these two narrations relate that the basic needs are food, 
clothing and shelter, and anything extra is not basic. By fulfilling 
these three, the basic needs of individuals would have been 
satisfied. 

As for the evidence that this satisfaction must be complete 
satisfaction, this is what was related in the evidences when it 
mentioned that this fulfilment must be reasonable (Bilma ’ruf), and 
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be of a sufficient amount, since Allah (swt) said: “on a reasonable 
basis (Bilma’ruf)” in His (swt) words: 




“Upon the father is the mothers' provision and their 
clothing according to what is acceptable.” (TMQ 2:233), and 
the Messenger & said: “ reasonable (Bilma’ruf)” in his words: 




“A nr/ their right over you is to provide for them and cloth 
them with what is acceptable And the meaning of what is 
reasonable (Bilma’ruf), is in other words, what is acceptable or 
reasonable between people. And he ££ said: “ whatever is 
sufficient” in his words to Hind: 


“Take whatever is sufficient for you and your child that is 
acceptable (Bilma’ruf)” (agreed upon from the narration of 
Aisha(ra)), and so it mentions that it should be a sufficient amount. 
This indicates that the satisfaction should be complete, or in other 
words, all of the basic needs should be satisfied according to what 
is reasonable amongst the people. So sufficiency is a condition, in 
other words, until they are satisfied by food, covered in clothes, and 
have accommodation. Along with sufficiency, it is a condition that 
this sufficiency is met by what is reasonable, in other words, not 
simply sufficient by the lowest criteria, but rather sufficient by 
what is reasonable in that country which they live, and the people 
that they live amongst. Accordingly it is confirmed that the 
satisfaction must be complete, and all of this is the evidence for the 
first half of the article. 
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Additionally, the Shari 'ah evidences did not obligate 
meeting the basic needs of the individuals person by person alone; 
rather they also obligated fulfilling the basic needs of the Ummah 
by ensuring security, medical care and education for the citizens. 

Security is one of the primary obligations of the State, since 
it spreads security and safety for its citizens, to the point that the 
State loses its entity if it is not able to provide it. Accordingly it is a 
condition in Dar Al-Islam that the Islamic State is capable of 
preserving its security with its own powers, and this is why when 
the Messenger of Allah & informed the Muslims about the abode 
of their emigration, the first thing he mentioned was security. He & 
said to his companions in Makkah according to what Ibn Ishaq 
reported in his Sir ah: 

'j'jj litij^-i jp illt 5t» 

“Allah made fellow brothers for you and a settlement that 
you feel safe in ”, and similarly when the Ansar met the Messenger 
of Allah & and his companion Abu Bakr (ra), the first thing they 
said to them as reported by Ahmad with an authentic chain from 
Anas: 

:jL£iSlt cJUia .UgJl t^sil jUoiSlt iy*, AjU—£ l»j UgJLis^tj» 

«jlptia J> jlwT tifkil 

“They were received by about five hundreds of Ansar 
who said: Set off, safe and obeyed ”, and so the spreading of safety 
for the citizens is from the essential duties of the State. 

Health and medical care are from the obligations of the 
State such that they must be readily available for the citizens, from 
the angle of clinics and hospitals, and public utilities used for 
treatment by the Muslims. So, medical treatment from this angle is 
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part of the interests and public utilities. The interests and public 
utilities must be undertaken by the State since they are from the 
issues that the State is responsible over, in accordance with the 
words of the Messenger 46: 

«*up_3 Q fU>t» 

"The Imam (ruler) is a guardian, and responsible (and 
will be questioned) for his subjects. ” (reported by Al-Bukhari from 
Abdullah Bin Umar). This text is general regarding the 
responsibility of the State for health and medical care since they are 
part of the obligatory responsibilities of the State. 

There are evidences specific to health and medical care: 
Muslim reported from Jabir who said: 


a(jS” (bjt- aIs U_J? ft if) <dh Jj-^3 CU*j» 


“ Allah's Messenger (may peace be upon him) sent a 
physician to Ubay b. Ka’b. He cut the vein and then cauterised 
it”. And Al-Hakim narrated in Al-Mustadrak from Zayd b. Aslam 
from his father who said: 


L-J? yjt- IS’jj L&y> OliaAh Jj yj* OUj 

SjLmi ja flljlh (yd>\ CuS* 


”1 fell severely sick at the time of Umar b. Al-Khattab who 
called a physician for me, he warmed me up to the extent I would 
suck on date pits due to the intense heat”. 

In his capacity as a ruler, the Messenger & sent a doctor to 
Ubay, and Umar (ra), the second righteous Khalifah , called a 
doctor for Aslam to treat him, which are two evidences that health 
and medical care are from the essential needs of the citizens that 
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the State must make sure are readily available for whoever needs 
them. 


As for the evidence of education (being a basic need), the 
Messenger of Allah ^ made ransom of the disbelieving prisoners 
that they should teach ten of the Muslim children. Ransom is part 
of the war booty, which is the property of the Muslims, and the 
consensus of the companions on setting aside a specific amount 
from the treasury (Bayt Al-Mal) as salary for teachers. 

Accordingly, it is obligatory upon the State to provide 
security, medical care and education for all of the citizens, and to 
make that part of the treasury issues, without any difference made 
between the Muslims and Dhimmi, or rich and poor. 

The importance of the essential needs for the individual and 
Ummah is explained by the Messenger of Allah §► in that the 
provision of these needs is like possessing the world in its entirety, 
an allusion expressing the importance of these needs. Al-Tirmidhi 
reported from Salamah b. ‘Ubayd Allah b. Mihsan Al-Ansari from 
his father, who was a companion, said: The Messenger of Allah ^ 
said: 


o £ o 


“Whoever begins his day feeling family security and good 
health; and possessing provision for his day is as though he 
possesed the world” (Abu ‘Isa said this narration is Hasan Gharib). 
And similarly Ibn Maja reported it with a Hasan chain, and Abu 
Nu‘aym has a similar report in Al-Hilyah from Abu T Darda’, but 
with the extra part ‘all of it’, in other words: 

✓ Q £ i' 0 

UjjJ' 
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“as though he possessed the whole world”. 

These evidences all indicate the obligation of guaranteeing 
the fulfilment of all the basic needs for all of the citizens 
individually, in terms of food, clothing and shelter, and in the same 
manner indicates the necessity of the wide provision of the 
essential services for the Ummah from security, health and 
education. 

As for the second half from the article, facilitating the 
fulfilment of the luxurious needs (non-essential needs), then the 
obligation of work upon the capable male is an evidence for the 
facilitation of the fulfilment of the luxurious needs in the same 
manner as the basic needs. This is because the encouragement for 
earning is not restricted to the fulfilment of the basic needs, so this 
generality is evidence that the Shari’ah enables the individual to 
fulfil their non-essential needs from their earnings. Additionally, 
the permission to enjoy the good/lawful things is also an evidence 
for the facilitation of the fulfilment of the luxurious needs: 


Allah (swt) says: 

Ail! Hjj £j>- [ov ^ ^44° Ot? 1 ^ 


4 * 


jCi jA jA ^ Lh 
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“Eat from the good things with which We have provided you.” 
(TMQ 2:57); “Say, who has forbidden the adornment of Allah 
which He has produced for His servants and the good [lawful] 
things of provision?” (TMQ 7:32); “And let not those who 
[greedily] withhold what Allah has given them of His bounty 
ever think that it is better for them. Rather, it is worse for 
them. Their necks will be encircled by what they withheld on 
the Day of Resurrection.” (TMQ 3:180); “O you who have 
believed, do not prohibit the good things which Allah has made 
lawful to you. ” (TMQ 5:87); : “Let a man of wealth spend from 
his wealth. ” (TMQ 65:7); “And [yet], do not forget your share of 
worldy affairs.” (TMQ 28:77). 

All of this is evidence that the Shari’ah permitted every 
individual to fulfil his non-essential needs, so by this permission it 
enabled him to satisfy himself. On top of that is what has been 
related to the prohibition of miserliness, and rebuke of whoever 
prohibits the enjoyment of lawful things, which clearly indicates 
this enablement. 


Article 126 

The wealth belongs to Allah (swt) alone, and He (swt) has made 
human beings the trustees of it. Through this general trust they 
have been given the right to ownership of wealth. 

Allah (swt) has permitted for the individual to possess the 
wealth; so through this specific permission, he managed to 
possess it practically. 

The evidences for this article are His (swt) words: 



“And give them from the wealth of Allah which He has 
given you.” (TMQ 24:33); so the wealth is ascribed to Allah (swt). 
And His (swt) words: 



“And give you increase in wealth and children. ” (TMQ 
71:12); so the increase in the wealth for people is ascribed to Allah 
(swt). Also, His (swt) words: 




“And spend out of that in which He has made you 

successors.” (TMQ 57:7), and so accordingly He (swt) made man 
the trustees of Allah (swt) in the wealth, as it was Allah (swt) who 
made them the inheritors, so the wealth in origin belongs to Allah 
(swt). Therefore, the ownership of the wealth is with Allah (swt), 
but He (swt) has made the people the trustees of it, which has given 
them the right to its ownership. For this reason the verse regarding 
the entrustment is not an evidence for private ownership, but rather 
it is evidence that the human being from the aspect of being human, 
has the right of ownership of wealth. 

As for practical private ownership, or in other words, the 
fact that it is permitted for him to actually possess wealth, this 
comes from another evidence, which is the cause which permitted 
the individual to practically come into possession. For example his 
& words: 


«aJ ^5 ^ tSails- is l?-' 

“If anyone surrounds a land with a wall, it belongs to 
him.” (reported by Ahmad and Abu Dawud with a chain 
authenticated by Al-Jarwad and Al-Zayn), and his ££ words: 
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<4J rA 'Xu> £e>$ \J~\ 


“whoever revives dead land, then it is his” reported by Al- 
Bukhari for Umar as a Ta ’liq (title heading without chain 
mentioned) and also reported by Ahmad and Al-Tirmidhi with an 
authentic chain from Jabir, and the words of Allah (swt): 


jij ii; jO IJ 


“For men is a share of what the parents and close 
relatives leave, and for women is a share of what the parents 
and close relatives leave.” (TMQ 4:7) and: “Lawful to you is 
game from the sea. ” (TMQ 5:96), amongst other texts. 

Accordingly, the right of ownership of whatever Allah (swt) 
created is confirmed for every human, and practical ownership 
requires permission from the Legislator (swt) regarding how it can 
be achieved and which wealth can be sought. In other words, 
evidence from the Shari’ah is required which permits this 
possession to practically take place. Therefore, the article 
comprises of three elements. 

Firstly, that ownership is for Allah (swt): 

^4)1 JL. qa 


‘‘And give them from the wealth of Allah which He has given 
you.” (TMQ 71:12). 

Secondly, that the person has the right to own wealth, the evidence 
being the verse regarding entrustment/succession: 
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“And spend out of that in which He has made you successors.” 

(TMQ 57:7). 

Thirdly, that the practical taking of ownership of the wealth by the 
individual requires permission from the Legislator (swt) - in other 
words, evidence which permits the ownership of it in practical 
terms, and the evidence for this are the texts regarding the 
permission of practically taking ownership. 

Accordingly the evidences for this article have been made clear. 


Article 127 

There are three types of property - private, public and State. 


The evidence for each type of property has been deduced 
from the Quran and Sunnah , and through close examination of all 
of the types of property deduced from the Shari’ah evidences. 
Investigation of the Shari’ah evidences regarding property along 
with the definition of every type of property deduced from a 
Shari 'ah evidence, indicates that the type of ownership is confined 
to the three mentioned in this article. 


Article 128 

Private property is Shari’ah rule determined by the property 
itself or the benefit from it. This qualifies the one that owns a 
property to benefit of it or gets an exchange for it. 
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The evidence of this article is the Shari ’ah evidences which 
indicate that the definition of private ownership is the permission of 
the Legislator (swt) for the utilisation of the property itself, which 
encompasses His (swt) permission with respect to utilisation, which 
in turn requires an evidence for every utilisation since it is the 
action of the worshipper, and so it is imperative that there is an 
address from the Legislator (swt) regarding it. In the same way it 
also encompasses His (swt) permission with respect to whether the 
property itself can be utilised or not, which does not require an 
evidence for every item. Rather, the origin in every property is that 
it has been permitted to be owned due to the general evidence in 
His (swt) words: 



“And He has subjected to you whatever is in the 
heavens and whatever is on the earth - all from Him.” (TMQ 
45:13), and so the prohibition of owning a specific property 
requires a text. 

Accordingly the evidences for the permission of utilisation 
permitted the possession of the property, and the evidences which 
permitted every thing for human beings gave him the general 
permission to own anything, and so it has been deduced from these 
two issues that the definition of ownership is the permission of the 
Legislator (swt) for the utilisation of the property itself. This is the 
meaning of the definition mentioned in this article. 

If we take the example of the ownership of a loaf of bread, 
it would be said that the loaf of bread is the property, and it is 
determined that the Shari ’ah rule regarding it is that the Legislator 
(swt) gave permission for people to utilise it, through consumption, 
benefiting from it and exchanging it. This permission for utilisation 
necessitates that the owner, who is the one whom the permission 
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relates to, is enabled to eat the loaf of bread and similarly is 
enabled sell it. So the determined Shari’ah rule for the property, in 
other words, the loaf of bread, is that there is permission to 
consume and exchange it. 

The definition mentioned in this article was based upon this, 
and this definition means the permission of the Legislator for the 
utilisation of the property. The article was drafted upon this basis. 


Article 129 

Public property is the permission of the Legislator (swt) for the 
community to collectively utilise the property itself. 


The evidence for this article is that the Shari 'ah evidences 
indicate that the definition of public property is the permission of 
the Legislator (swt) for the community to collectively utilise the 
property, and the evidences for this definition are the texts related 
regarding public property. The words of the Messenger tSh 

“Muslims have common share in three (things).water , 
grass, and fire.” reported by Ahmad from a man from the 
companions of the Prophet and his narrators are trustworthy, 
and what Al-Tirmidhi narrated from Abyad b. Hammal: 

Jli O' Uli .d ijLJl 4AJ' <uf» 

«<ws 4Pjails Jli ,a*J' jUh ujj c.»las U 1 ^ 

“Went to the Messenger of Allah & and asked him for 
assigning him (the mines of) salt as fief So he assigned it to him 
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as a fief. When he returned, a man in the meeting asked: Do you 
know what you have assigned him as a fief? You have assigned 
him the perennial spring water. So he took it back from him ”. 
The countless water is that which does not deplete, in other words, 
if you extracted a mineral from it, it does not deplete. And he ® 
said: 


«d*~> j+ &*» 

“Mina is a resting place for whoever gets their first”, 
reported by Al-Tirmidhi from Aisha(ra) and he said it is Hasan 
Sahih, and Mina is the famous location in the Hijaz which the 
pilgrims descend to after standing at Arafat, and all the people can 
rest their camels there if they arrive there before others. And the 
Prophet affirmed that people participate in the use of general 
roads. The definition of public property was derived from all of 
this, since these texts indicate that the Legislator (swt) gave 
permission to people to participate collectively in these things and 
hence it was deduced. On this basis the article was drafted. 


Article 130 

State property is every wealth whose expenditure is determined 
by the opinion and Ijtihad of the Khalifah, such as the wealth 
derived from taxes, land tax and Jizya. 


Its evidence is that the Shari 'ah evidences indicated that the 
definition of State property is the permission of the Legislator (swt) 
for the Khalifah to spend the wealth according to his opinion and 
Ijtihad. The Messenger & used to spend the wealth from the war 
booty according to his opinion and Ijtihad, and likewise the wealth 
from the Jizya and land taxes which were collected from the 
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different lands. There is a Shari 'ah text which shows that it was left 
to the Messenger ^ to spend it according to how he & saw fit, 
which is an evidence that the Imam can spend this wealth according 
to his opinion and Ijtihad, since the action of the Messenger & is a 
Shari 'ah evidence and so it is a permission for the Imam to spend 
this wealth as he sees fit according to his opinion and Ijtihad. 
Therefore, that is the definition of State property. 

For this reason, the expenditure of the Zakah has not been 
left to the Khalifah to decide according to his opinion and Ijtihad, 
rather the categories it can be spent upon have been specified and 
the State is the guardian over spending it in those areas, and so the 
Khalifah cannot increase the categories according to his opinion 
and Ijtihad. 

Based upon this, if there is a Shari'ah text reported that 
permits the Imam to spend specific wealth according to his opinion 
and Ijtihad, then that wealth is considered to be the State’s wealth, 
and the text of the Legislator (swt) is a permission for the Imam to 
spend it according to his opinion and Ijtihad. Accordingly, the 
wealth of war booty, land taxes, Jizya and anything similar from 
taxes, and the returns from the State properties, is all State wealth. 
The definition which was deduced from the actions of the 
Messenger &, and the generality of the texts which came ordering 
the utilisation of this wealth, apply upon all of the aforementioned 
issues. This article was drafted upon this basis. 

This is the definition for every category of property, and 
these are the evidences that each of these definitions was deduced 
from. By examining these definitions which were drafted regarding 
ownership, and the evidences which they were deduced from, it 
becomes clear that property falls under one of the following three 
categories: private property, public property and State property. As 
for the wealth from Zakah, this is not possessed by any specific 
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person, rather it is possessed by specific sections, and so it is 
considered to be from the category of private property, since the 
Legislator (swt) permitted those sections to possess it through the 
conveyance of the one giving it, irrespective of whether that was 
the one giving the Zakah directly or the Imam , and for that reason it 
is not considered to be a fourth category of property. Accordingly, 
property is categorised according to these three categories, and the 
details of the Shari’ah evidence for article 127 have been made 
clear. 


Article 131 

Private property consisting of liquid and fixed assets is 
restricted to the following five SharVah means: 

a. Work 

b. Inheritance 

c. The need of wealth for the sake of liing 

d. Donation from the wealth of the State to its subjects 

e. Funds taken by individuals without any effort or 
purchase 


There must exist means through which the Legislator (swt) 
permits ownership, so if the Shari’ah cause is present, then the 
ownership of the wealth is present. If on the other hand the 
Shari’ah means is not present then there is no ownership of the 
wealth even if it is practically possessed, since ownership is the 
possession of the wealth through a Shari ’ah means through which 
the Legislator (swt) permitted its possession. The Legislator (swt) 
restricted the means of possession to specific circumstances, 
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limited them to a specific number, and did not leave them 
unrestricted, and made them clear expansive lines under which are 
a number of parts which are its branches and issues from its rules. 
They were not given a specific comprehensive Illah (Shari’ah 
reason) and so other comprehensive issues are not made analogous 
to them. That is because new needs only occur in the present 
wealth, and not in the transactions; in other words, not in the 
system of relations but rather in its subjects. Therefore, it is 
necessary to limit the transaction to specific circumstances, which 
apply to new and numerous needs, and upon the wealth from the 
angle that it is wealth, and upon the effort from the angle that it is 
effort. And in the restriction of private wealth in a manner that 
agrees with the nature ( Fitrah ), and organising the ownership such 
that the society is protected from the mistakes that result from it if 
left unrestricted. 

This article explains the Shari ’ah means for ownership, in other 
words, the situations which the Legislator (swt) permitted the 
utilisation of the property. It is imperative that the practical means 
of ownership are known and not the means of increasing the 
property. The Legislator (swt) clarified the means of ownership, in 
other words, the means for the ownership of the original wealth, 
which means the means which brings about the ownership of 
wealth for the individual after he did not own it originally. And the 
Legislator (swt) clarified the means of increasing the wealth, in 
other words, the means for increasing the wealth which he owned. 
The Shari’ah came with rules connected to both ownership and 
increasing ownership. The trade and rent contracts are from the 
rules which are related to increasing the wealth, in other words, 
increasing ownership. Working in hunting, and partnerships, are 
from the rules connected to ownership, in other words, with 
possession of the origin of the wealth. This article is concerned 
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with the means for ownership and not those of increasing the 
ownership. 

The evidence for this article is the investigation of the 
evidences which explained the permission of the Legislator (swt) 
for the utilisation of the product, in other words, investigation of 
the evidences regarding practically taking possession. With 
investigation, it becomes clear that the primary means for 
possession are five and all the means of possession fall under one 
of these five. 

As for the evidences for these five means: the first means (A) is 
work, and its evidences are the evidences of the circumstances that 
an individual gains wealth through effort, in other words, creation 
of wealth from the angle that it is done through work, which are 
seven circumstances: 

First: Reviving dead land, its evidence being the words of the 
Prophet 

«aJ ^ °y>» 

“whoever revives dead land, then it belongs to him” reported by 
Ahmad and Al-Tirmidhi with an authentic chain and also by Al- 
Bukhari from Umar, and his ^ words: 

«jp-' c~~J y*£- ja)) 

“He who cultivates land that does not belong to anybody is more 
rightful (to own it).” reported by Al-Bukhari from Aisha(ra). And 
his ® words: 


<4i ^3 Jfif\ iLt?- )e\3~\ J*y> 

“whoever surrounds a land with a wall, it belongs to him.” 
reported by Ahmad and Abu Dawud with a chain authenticated by 
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Ibn Al-Jarwad and Al-Zayn. Dead land is the land where there are 
no signs that anyone holds its possession and so there is nothing in 
terms of fencing, agriculture, building or anything similar. 
Reviving it is through anything which indicates inhabitation, such 
as agriculture, planting trees, building and so on. Similar to revival 
is to place something which indicates that someone has taken 
possession of it, such as planting hedges or fencing or pillars and so 
on. 


And so any individual citizen who revives a dead land takes 
possession of it according to the rules of the Shari’ah, irrespective 
of whether they were a Muslim or a Dhimmi : because the texts are 
general, encompassing all the individual citizens. 

Second: Hunting, its evidence being the words of Allah (swt): 


“But when you come out of Ihram, then [you may] hunt” 

(TMQ 5:2), and His (swt) words: “Lawful to you is game from 
the sea.” (TMQ 5:96). 

Third: To act as a middle-man or commission agent, the evidence 
being what was narrated from Qays b. Abi Gharza Al-Kanani who 
said: 



“O company of merchants, unprofitable speech and swearing 
takes place in business dealings, so mix it with Sadaqah (alms)” 
(reported by Ahmad with an authentic chain). 
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Fourth: the Mudarabah partnership (where one person invests 
wealth into a partnership, and the other invests effort), its evidence 
being what was narrated from Al-Abbas Bin Abdul-Muttalib that 
when he handled money as Mudarabah , he used to stipulate on the 
partner not to travel with it by the sea, nor to descend a valley nor 
to trade with live things, otherwise he would have to guarantee 
losses incurred. 


<<41^14^ ill JjLj dJli £J-i» 

"When the Prophet of Allah & became aware of that, he & 
approved it". Even though Al-Hafiz said that: “Al-Bayhaqi 
reported it with a chain that he found weak”, Mudarabah ( Al- 
Qirad) is confirmed by the consensus of the companions: Ibn Hazm 
said in Maratib Al-Ijma ’ regarding it after he mentioned that he did 
not find an evidence for it in the Sunnah: “but it is a correct 
consensus. We are certain that it used to take place at his & time, 
and he & knew about it and confirmed it, and if it was not for that 
it would not be permitted”, the same as Al-Hafiz reported about Ibn 
Hazm in Talkhis Al-Khabir. 

From the evidences of the consensus of the companions: 

Malik reported from Zayd Bin Aslam from his father that he 
said: ‘Abd Allah and ‘Ubayd Allah, the two sons of Umar (ra) went 
out with the army to Iraq. They passed by Abu Musa Al-Ash’ari, 
who was the Amir of Basra, and he welcomed them and said: If I 
was able to help you with any issue, I would. Then he said: Here is 
some of the wealth from the wealth of Allah (swt) that I want to 
send to the leader of the believers. I will lend it to you, so buy some 
of the goods from Iraq, and sell them in Madinah. Give the capital 
to Umar (ra) and keep the profit for yourselves. They replied: we 
would like that. So he did that and wrote to Umar (ra) informing 
him about their taking the wealth. When they returned to Madinah 
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they sold the goods and made a profit, and so when they gave the 
original capital amount to Umar (ra), he said: Were all the soldiers 
given similar to what you were given? They replied in the negative. 
And so Umar (ra) said: Because you were the sons of the leader of 
the believers, he gave it to you. Give me the money and its profit. 
‘Abd Allah remained silent. As for ‘Ubayd Allah, he said: this is 
not necessary for you O leader of the believers, if this wealth was 
reduced or destroyed we would have guaranteed it (in other words, 
paid the original capital in full). And so Umar (ra) said: Give it to 
me. Abdullah remained silent and ‘Ubayd Allah repeated what he 
had said. A man from those sitting around Umar (ra) said: O leader 
of the believers, if you made it a Qiracl for him? (in other words, a 
Mudarabah partnership), and so Umar (ra) said: I made it as a 
Qirad (loan) for him. So, Umar (ra) took the original capital, and 
half of the profit, and his two sons took the other half of the profit. 
This was reported in Al-Muwatta and Al-Hafiz said its chain is 
authentic and this was done in front of a crowd of the companions. 

Similarly the action of Al-Qirad ( Al-Mudarabah ): 

Malik reported from Al-Ala Bin ‘Abd alRahman from his 
father from his grandfather that ‘Uthman b. ‘Affan (ra) gave him 
money as Qirad to work with it, and the profit to be split between 
them. 


And Al-Bayhaqi reported in Al-Sunan Al-Kubra, and Al- 
Hafiz said that the chain is strong, from Hakim b. Hizam that he 
used to give money to a man on the basis of Qirad, and made it a 
condition that he wouldn’t go to the Wad valley with it, and not 
buy animals with it, nor transport it overseas, and if he did any of 
that he would be liable for it. He said: if he overstepped the limits, 
he would be liable. 


45 



Fifth: the Musaqah (renting trees for a portion of their yields) 
partnership, its evidence is what was narrated by ‘Abd Allah b. 
Umar who said: 


«£)j jl yd J"®' Jjdj 


“The Messenger of Allah (saw) contracted the people of Khaibar 
to work and cultivate in return for half of the fruits or produce.” 
(agreed upon). 


Sixth: working for someone else for a salary, the evidence being 
His (swt) words: 




(3*4=0' o 


“And if they breastfeed for you, then give them their payment. ” 

(TMQ 65:6), and what was narrated by Aisha(ra) who said: 

jaj Wyr J<4Ji (yt £ '^' Jj-3) 

«jd Jj'f) 4*j jjj 

" The Messenger of Allah hired a man from the tribe of Bani-Ad- 
Dil as an expert guide who was a pagan (follower of the religion 
of the pagans of Quraish). The Prophet and Abu Bakr gave him 
their two riding camels and took a promise from him to bring 
their riding camels in the morning of the third day to the Cave of 
Thaur” (reported by Al-Bukhari). 

Seventh: Buried minerals/treasures, and its evidence being the 
words of the Messenger 
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“One fifth is compulsory to be paid (Al-Zakah) on buried 
Treasure. ” (agreed upon from Abu Hurayrah). 

These are the evidences for the seven circumstances which 
are the evidences for the first means of ownership which is work. 


As for the second means (B), inheritance, its evidence is the 
words of Allah (swt): 

^ j * 4 =-uljl (3 ^ 

Jljj Li lilS i (iji 


“Allah instructs you concerning your children: for the 
male, what is equal to the share of two females. But if there are 
[only] daughters, two or more, for them is two thirds of one's 
estate.” (TMQ 4:11) alongside the rest of the texts regarding 
inheritance from the Quranic verses and the narrations from the 
Sunnah. 

The third means (C) is the need for wealth for the sake of 
living, and its evidence is the evidence for maintenance, from the 
fact that it is obligatory to be given to the individual if they are 
unable to earn enough practically, such as the one who is small, or 
incapable of work, or is legally considered like the one unable to 
work even though he is capable. So the Shari’ah made it obligatory 
upon those close inheritors to him to provide him with maintenance 
and if they are unable to then it falls upon the Bayt Al-Mal. The 
indication of that evidence is that he possesses that wealth which he 
took as maintenance in order to survive. 

The fourth means (D) is the State donation of some of its 
wealth, such as granting some portions of land, or giving wealth in 
order to repay the debts, or agricultural assistance. The evidence for 
the granting of land is what was narrated from Bilal Al-Muzni that: 
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Jj'-’j 4'» 

“The Messenger & bestowed the land of Al-Aqiq as fief ” 
reported by Abu ‘Ubayd in Al-Amwal, and what was narrated from 
‘Amru b. Shu‘ayb who said: 

«ujt ^-44^" 3' i ^jj^ <0.11 Jjij ^aji» 

“The Messenger & bestowed a land to some people from 
Mozinah or Johainah as fief’ reported by Abu Yusuf in Al- 
Kharaj. With respect to the issue of giving money to repay the 
debts, Allah (swt) gave some of the shares of Zakah to indebted 
people; He (swt) said: 

“And for those in debt” (TMQ 9:60). The Messenger & 

said: 


Sltf &fs jij tu. S hf 

“whoever left a debt behind then it is upon me, and 
whoever left property then it is for his heirs” (agreed upon from 
the narration of Abu Hurayrah), and the meaning of the words of 
the Messenger “ upon me” is that it is upon the State, or in 

other words, upon the Bayt Al-Mal. And as for giving the farmers 
money for the sake of agriculture, Umar b. Al-Khattab (ra) gave 
money from the Bayt Al-Mal in Iraq to assist the farmers in the 
cultivation of their land and helped them pay for their requirements 
without taking anything back from them, and no one rebuked him 
over that even though it was something that should have been 
rebuked (if it was not permitted in origin), and so it is an Ijma 
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Therefore, these three circumstances: granting land, giving 
money to repay debts, and giving financial assistance for 
agriculture, are all causes for ownership. The Imam has the right to 
spend the wealth of the State according to his opinion and Ijtihad in 
any permitted issues and so whoever has the money spent upon 
them has gained the ownership of the wealth through this donation. 

As for the fifth means (E), it encompasses five circumstances: 

First: The relationships of individuals with each other, such as 
giving gifts ( Hadiyah ), donations ( Hibah ), and bequests 
(Wasiyyah). It is narrated from Abu Hamid as-Sa‘adi who said: 


ifju vjjlsk AulJ .. .iijli flyjP 


£* ^j>» 


“1T<? accompanied the Prophet & in the Ghazwa of Tabuk and the 
king of 'Aila presented a white mule and a cloak as a gift to the 
Prophet.” (reported by Al-Bukhari). This is evidence for the 
permission of gifts. And the Prophet said: 




" Give gifts to each other, love each other”, reported by Al- 
Bukhari in Al-Adab Al-Mufrad from Abu Hurayrah, and also 
reported by Al-Bayhaqi, which indicates the permissibility of gifts, 
and he ££ said: 


«#jJj °j» dJtjJt Sit *4* ts? 

‘Wo one should take back their gift, except what the father gave 
to his son” reported by Ibn Maja fromAmrf Bin Shu’aib from his 
father from his grandfather, and he ^ said: 
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«a4j3 a£a js aJU3t» 

“One who takes back his donation (hibah) is like the one who 
takes back his vomit ” agreed upon from Ibn ‘Abbas, which 
indicates the permissibility of donations. And he & said to Sa’ad 
Bin Malik: 


. * * £ * £ 'z 

«j~f cddiJb jfiy» 


“Will a third, and a third is too great ” (agreed upon from Sa’d). 
This is the evidence for the permissibility of leaving behind a will. 

Second: being entitled to wealth as a recompense for harm, such as 
the compensation for killing someone and the compensation for 
injury; Allah (swt) said: 




And whoever kills a believer by mistake - then the freeing of a 
believing slave and a compensation payment presented to the 
deceased's family [is required].” (TMQ 4:92), and the Prophet £& 
said: 


«iMT 

“Five camels for a tooth ” (reported by Al-Bayhaqi and 
authenticated by Ibn Hibban and Al-Hakim), and he & said: 

o o' / * 

£pj J^[l ja fis- hi 

“The blood-money (Diyah) for the fingers on the hands and (the 
toes of) the feet is the same: Ten camels for each finger 
(reported by Al-Tirmidhi from Ibn ‘Abbas, and he said that the 
narration is Hasan Sahih). Al-Bayhaqi reported something similar 
in the book of Abu Bakr Bin Muhammad. Therefore, the bereaved 
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family receive the compensation for the one killed and the injured 
person received the compensation for the limb lost. 

Third: being entitled to Mahr (dowry) and its dependencies; Allah 
(swt) said: 


“And give the women [upon marriage] their [bridal] gifts 
graciously.” (TMQ 4:4), and so she possesses her dowry simply 
through the marriage contract. 

Fourth: that which is found. The Messenger ^ was asked about 
anything which was found and he said: 

t\^- j' ^ Igda dlS” U» 

«4JJ OU djj <l)J 


‘7/ it is in a frequented (Maytali) road and a large town, make 
the matter known for a year, and if its owner comes,give it to him, 
but if he doesn 7, it belongs to you." (reported by Abu Dawud from 
‘Abd Allah b. ‘Amr b. ‘Al-As). ‘Iyad Bin Himar said: the 
Messenger of Allah ^ said: 


'tSsr JaflAJj JAp (sfi jj>» 

__ o 51 -* >Si < 

«£LXo 4-Ul JU 






0 t Id 


i - s ^ . 


“whoever found a lost property, let him have two just witnesses 
over it, and let him protect it and tie it, and if its owner comes 
along, then do not conceal it from him, he has more right to it. 
Otherwise it belongs to Allah (SWT), who gives it to whomsoever 
He wills.” (reported by Ahmad with an authentic chain), and so the 
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lost property is owned by whoever found it if the conditions are 
met. 

Fifth: the recompense of the Khalifah, assistants, governors, and all 
other rulers. It is narrated from the Prophet & that when he 
appointed ‘Itaab Bin Usaid as a governor over Makkah, he & paid 
him a Dirham for each day. It is narrated that ‘Itab addressed the 
people in Makkah and said: 

Lw&ji Igji \j » 

“O people, Allah starves a person who keeps hungry after 
spending a Dirham. Allah has provided me a Dirham every day, 
so I have no need for anyone ” (reported by Ibn Sa’d in Al-Tabaqat 
with a Mursal chain whose narrators are trustworthy). And it is 
narrated that the day after Abu Bakr (ra) was given the pledge of 
allegiance, he went out to sell clothes as he used to before taking 
the pledge, and so he met Umar (ra) on the way who asked him: 
“where are you going ” to which Abu Bakr (ra) replied: “to the 
market So Umar (ra) asked him: “And what about the Muslims’ 
affairs?” to which Abu Bakr (ra) replied: “ And how will I provide 
for my family?”. Umar (ra) then said: “ We will fix a payment to 
you, and so they gave him half a sheep every day”, reported by 
Ibn Hajr in Fateh Al-Bari, and Al-Zayla‘i reported something 
similar in Nasab Al-Rayah. That was a consensus of the 
companions to recompense the Khalifah. So this is the recompense 
for the Khalifah, governors, and ‘Amil which they then possess. 
Therefore, it is from the causes of possession and it is not a salary, 
so it is not categorised under the section of hiring an employee. 

These five circumstances are encompassed by the fifth 
means from the means of ownership. These evidences for the five 
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means of ownership are confirmed through investigation of the 
texts as being the only means of ownership. In which case they are 
the permission of the Shari’ah for ownership, and anything other 
than these five means are from the means of increasing property, 
such as trade, industry, agriculture, which are not means of 
ownership. With this explanation the evidences of the article have 
been clarified. 


Article 132 


The disposal of property is restricted by the permission of the 
Legislator (swt), for both of spending and investment. 
Squandering, extravagance and miserliness are all forbidden. 
Capitalist companies, co-operatives and any other type of 
transactions which contradict the SharVah are forbidden. 
Interest, fraud, monopolies, gambling and anything similar are 
all forbidden. 


The evidence for this is the evidence regarding spending 
wealth and the evidence of verbal disposals of wealth such as 
selling, renting and so on, which are the evidences regarding 
increasing property. 

As for the evidence of expenditure, Allah (swt) said: 
d Jlij t[v JtjUaJl] ^ QA ji ^ 


Vj) :^yi 
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^ l^IjS 


“Let a man of wealth spend from his wealth.” (TMQ 

65:7). 

Regarding the prohibition of squandering, Allah (swt) said: 

“And be not excessive (extravagant). Indeed, He does not like 
those who commit excess.” (TMQ 7:31), and He (swt) said: “‘And 
do not spend wastefully; Indeed, the wasteful are brothers of 
the devils. ” (TMQ 17:26-7). 

With respect to the prohibition of miserliness, Allah (swt) 
said: “And [they are] those who, when they spend, do so not 
excessively or sparingly but are ever, between that, [justly] 
moderate.” (TMQ 25:67). 

With respect to verbal disposals, the Legislator (swt) 
restricted them to specific transactions, such as selling, rent, 
partnership, and so on, and specified the manner they should be 
undertaken and prohibited any other method. The Prophet & said: 

«jj Uyi hLs- 

“If anyone introduces in our matter something which 
does not belong to it, it is rejected.” (reported by Muslim from 
Aisha(ra)). So this is a restriction that the transactions have to be 
carried out upon a specific method, and a clear prohibition of 
specific transactions, which is that the transactions to increase 
wealth are restricted to that which is in accordance with the 
permission of the Legislator (swt). 

There are actions which have been ordered to be undertaken 
based upon a specific restricted form, and the Shari ’ah texts related 
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conditions for the concluding of a transaction and conditions for its 
validity in a decisive manner. Therefore, to carry out this 
transaction upon the form that has been explained by the Shari ’ah 
text is obligatory, and it should fulfil all the conditions for 
contraction and the validity that were mentioned in the Shari’ah 
text. If it was undertaken in a manner which contradicts the text or 
does not fulfil all the conditions for contraction and validity, then it 
has contradicted the Shari ’ah, and it would either be invalid if the 
conditions on contraction were not met, or defective if it 
contradicted anything that the Shari ’ah ordered or prohibited. This 
would be a contradiction against the Shari’ah, in other words, a 
contradiction of the orders and prohibitions of Allah (swt), which is 
sinful since it is considered to be something that the Shari’ah 
forbade. 

An example of that is the Shari’ah contract: the Legislator 
(swt) ordered that it should be between two contracting parties; the 
Prophet & said: 

«jU?db ObtLh)) 

“77m two parties to a transaction both have the choice. ” 
(agreed upon from Ibn Umar and Hakim Bin Hizam), and Allah 
(swt) said in a Qudsi narration: 

eulb ut» 

“/ make a third with two partners (reported by Abu 
Dawud from Abu Hurayrah, and he authenticated it and Al- 
Dhahabi confirmed it). And He (swt) ordered the contract to be 
upon offer and acceptance. So if the contract in any transaction 
does not fulfil these conditions: two contracting parties along with 
offer and acceptance, the contract is invalid and not concluded. 
Any action which occurred in this transaction is considered as a sin 
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and a Haram action, since it would be considered a transaction that 
the Shari ’ah had forbidden. An example of that would be the share 
companies, since they are concluded from one side, and by 
someone simply signing to the conditions of the company they 
become a partner and also by simply buying shares in the company 
they become a partner. According to the capitalists this is from the 
actions of individual choice, like an endowment or bequest in 
Islam. So in the share company there are not two contracting 
parties but rather there is only one party, and there is no offer and 
acceptance - rather there is acceptance alone. In the Shari’ah the 
company must be based upon a contract of offer and acceptance 
between two contracting parties, and similar to it is selling, renting, 
marriage and any other comparable contracts. Accordingly, the 
share company is not contracted and so is invalid and Haram, since 
it contradicts the Shari ’ah and is considered to be prohibited by it. 
The share company neglected the order of Allah (swt) with respect 
to the conditions of contracting a company, and is an action that 
Allah (swt) prohibited since He (swt) prohibited people from 
contradicting His (swt) orders: 

% oi^ll jt 

“So let those beware who dissent from the Prophet's 
order.” (TMQ 24:63). Therefore, establishing such a company 
would be committing a sin and a Haram action, and so it is from 
the transactions forbidden by the Shari’ah because every invalid 
contract is Haram. 

In a similar fashion, life insurance, or any insurance for 
goods or property is Haram , since it is a contract between the 
insurance company and the insuring person in which the latter asks 
the insurance company to give him a promise that it will 
compensate him for that object which he loses or for its price with 
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regard to goods or property, or a certain sum of money with regard 
to life and the like such as insurance for a limb. This takes place if 
the accident which was specified occurs within a defined period in 
exchange for a certain amount of money. In insurance there is no 
person being guaranteed, nor a joining of liabilities, since there is 
no person present who the company guaranteed and joined their 
liability to. Also in insurance there is no financial obligation for the 
believer with anyone that the insurance company committed him 
to, since the believer did not have a financial obligation to anyone, 
and then the company came and guaranteed him. Insurance is a 
guarantee, and the guarantee according to the Shari’ah is the 
joining of the liability of the guarantor with that of the one being 
guaranteed to fulfil the obligation, and so it is imperative that there 
should be a joining of liabilities, and there must be a guarantor, 
someone being guaranteed, and the issue that he is being 
guaranteed for, and it is imperative that it is a guarantee for a 
confirmed obligation they are liable for. These are the conditions 
for contraction and validity in the guarantee, and as long as the 
insurance contract does not fulfil these Shari ’ah conditions then it 
is invalid according to the Shari’ah and is Haram. Therefore, to 
take out insurance is committing a sin and a Haram action and 
consequently is a transaction that the Shari’ah prohibited because 
every invalid transaction is Haram. 

These actions such as partnerships and guarantees have 
been restricted to a specific manner and specific conditions 
explained by Shari ’ah texts, and so it is obligatory to be bound to 
them, and this is proof that the actions to increase property are 
restricted by the permission of the Legislator (swt). 

There are actions which have had direct prohibitions 
related, such as fraud, due to what was narrated from Abdullah Bin 
Umar (ra) that a man mentioned to the Prophet Si that he had been 
cheated in a sale, so he Si said: 
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“When you enter a transaction, say, “No trickery. ” 
(agreed upon from Ibn Umar). And he & said: 

“Selling Muhaffalahs (unmilked animals) (to deceive the 
buyer) is trickery, and trickery is not lawful for the Muslim” 
(reported by Ahmad and Ibn Maja from Abdullah Bin Mas’ud, and 
Ibn Abi Shaybah and ‘Abd Al-Razzaq reported it Mawquf (the 
chain ends at the companion) to Ibn Mas’ud with an authentic 
chain). Accordingly fraud is Haram, as well as actions like 
monopolising, due to the words of the Prophet £&: 

& j3sS?-( J*» 


“Whoever monopolises is in error ”, (reported by Muslim 
from Mu’ammar b. ‘Abd Allah Al-‘Adawi), and like gambling due 
to the words of Allah (swt): 


JJjVTj Lo) 1>|; tfk) 

bjJlS} . [aJjlil] jadLflj j^l*J ^ 


“O you who have believed, indeed, intoxicants, 
gambling, [sacrificing on] stone alters [to other than Allah], 
and divining arrows are but defilement from the work of Satan, 
so avoid it that you may be successful.” (TMQ 5:90). Similarly, 
interest, due to words of Allah (swt): “But Allah has permitted 
trade and has forbidden interest (Usury).” (TMQ 2:275). This 
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clear prohibition for these actions and those similar to them is a 
restriction upon how to conduct the increase in property, as it 
should not be done through these and similar transactions. This is 
another evidence that the action to increase property is restricted by 
the permission of the Legislator (swt). 


Article 133 

Tithed land (‘ Ushriyyah ) constitutes land within the Arabian 
Peninsula and land whose owners had embraced Islam, whilst 
possessing the land, before the Islamic State conquered them by 
Jihad. Taxed land ( Kharajiyyah) is all land, other than the 
Arabian Peninsula, which was opened by jihad, whether 
through war or peace treaties. The ‘Ushriyyah land, together 
with its benefits, is owned by individuals, whereas the 
Kharajiyyah land is owned by the State, while individuals own 
its benefits. Every individual has the right to exchange, through 
SharVah contracts, the tithed land and the benefits of taxed 
land. All people can inherit these, the same as with all other 
wealth. 


Its evidence is that land is the same as wealth, and is 
considered as booty for the Muslims if it was taken through war, 
similar to all the war booty. This would be the Kharajiyyah land 
and control of it belongs to the Bayt Al-Mal. If on the other hand, 
its inhabitants accepted Islam, then it would be considered like the 
wealth of the Muslims, owned by them and they are responsible for 
it, and this is the ‘Ushriyyah land. 

As for the evidence as to the land being a booty like the rest 
of the wealth, Hafs b. Ghiyath narrated from Abu Dhi’b from Al- 
Zuhri who said: 
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*ifj jj-^3 (Oil ^Js3)) 

«<l>_j*iu^ IjiL^o rt J ji-g-»*i! c > j?<i4~~*^j *.A&f 


“The Messenger of Allah judged that the people who 
became Muslim from Bahrain have their blood and wealth 
protected, apart from their land, since it was a booty for the 
Muslims, as they did not embrace Islam at first and rather 
resisted ” (from the book Al-Kharaj by Yahya b. Adam). 

With respect to the fact that it is not split amongst the 
fighters like the rest of the booty, this is because of the difference 
which occurred regarding this rule between Bilal (ra) and Al- 
Zubayr (ra) on one side and Umar (ra) on the other, while the 
evidence of Umar (ra) was stronger, as well as his being supported 
by ten people from the Ansar and Muhajireen. Al-Zubayr (ra) 
thought that the land of Egypt which had been opened should be 
like the transferable wealth which was divided between the 
fighters, but Umar (ra) rejected this whenAmrf Bin Al-Aas (ra) 
wrote to him, and so he replied: 

«iL?dl lgla jj*J Jo- layh» 

“leave it so that the children of the next generation will 
fight from it”. In other words, it will be property for the Muslim 
generations to come. And Bilal (ra) held the same opinion Al- 
Zubayr (ra) with respect to the land of Iraq, and so Sa’ad (ra) wrote 
to Umar (ra) about that so Umar (ra) replied to him: 

Ul9 oUaPl ^.9 kiUi OjSCJ 


“and leave the lands and rivers for its workers in order 
that it can provide for the Muslims, since if we divide it between 


60 



those who are present, there will be nothing for those who come 
after them ” (reported by Abu ‘Ubayd in Al-Amwal and Abu Yusuf 
in Al-Kharaj and Yahya b. Adam in Al-Kharaj, from Yazid b. Abi 
Habib). Umar’s (ra) proof for this was the words of Allah (swt): 


1^3 t-Ajj**j Ail L»j ^ 

Jlj <jjSj Jj-ljUj :Jli as iil OLS UA [i yJ-l] 


“And what Allah restored [of property] to His 
Messenger from them - you did not spur for it [in an 
expedition] any horses or camels. ” (TMQ 59:6), and then Allah 
(swt) said: It is for Allah and for the Messenger and for [his] 
near relatives and orphans and the needy and [stranded] 
traveller.” (TMQ 59:7), then said: “For the poor emigrants” 
(TMQ 59:8), and then was not content until others were joined to 
them and so said: 





“And [also for] those who were settled in Al-Madinah 
and [adopted] the faith before them. They love those who 
emigrated to them.” (TMQ 59:9) who are the Ansar specifically, 
and then was not content until others were joined to them and so 
said: 







“And [there is a share for] those who came after them. ”, 

which is general encompassing everyone who came after them, and 
in this manner the booty was made for all of those mentioned. So 
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this was Umar’s (ra) evidence regarding that the land whose 
inhabitants had not embraced Islam and was opened through 
conquest would become a wealth for all of the Muslims until the 
Day of Judgement, and that the Imam possesses its benefits for the 
sake of the people. He consulted with the Muslims, and they 
differed, and so he called for ten of the leaders and respected 
people from the Ansar , five from Al-Aws and the other five from 
Al-Khazraj, and he said to them: 

Cj'j X3j» 

<UJdub 

flj-AJlj <l>.uh fljji cl^ijjsjL Jbfj ja LgJ Jj 

lj| f.yjA Ji' jljJSj tl)' LgJ »b *S! 


“7 thought I should keep the infidels on the land, and put 
a land tax (Kharaj) upon it, and a Jizya upon their necks to pay, 
and so it would be a booty for the Muslims who fought and for 
their offspring after them. Do you see these frontiers that require 
men to defend them?, do you see these large cities like As-Sham, 
Al-Jazeera, Kufa, Basra and Misr which have to be loaded with 
soldiers, and money has to be spent upon them?, so from where 
will we get the money if we divide the land and the infidels ?” (As 
reported by Abu Yusuf in Al-Kharaj) So all of them said: 

Cj'j Uj cJi la tdLlj 

“Your opinion is our opinion, what you have said and 
seen is correct Therefore, Umar’s (ra) citation of the verse and 
the reason that leaving the land would mean it would be continuous 
revenue for the Bayt Al-Mal was powerful evidence, and 
accordingly the land that was conquered was considered as a 
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Kharajiyyah land; it was owned by the State and its inhabitants 
utilised it. 


This is the rule irrespective of whether the land was 
conquered through force such as the land of Iraq, or through 
agreement, such as the city of Bayt Al-Maqdis. However, in the 
situation that the land was conquered through agreement, if the 
agreement stipulated a certain amount of tax then it is obligatory to 
interact upon the basis of that agreement, due to the words of the 
Messenger Si; 


^ t! Oji loji djiblil i£s}» 

cdili (Jji Ala “As ^Jt ip 


“Truly you may fight a people, and they will save 
themselves and their children by their property, and then they 
conclude peace with you, so do not take anything more from 
them, because it is not lawful to you”. Abu ‘Ubayd said regarding 
this narration: the Sunnah in the land opened by treaty is that it is 
not worked more than what was agreed, even if they were capable 
of more than that, due to his & words: 


«lid Sf Zti cdJli Jii a! 


^1 • . t - I _♦ t tkl A \\ 


“so do not take anything more from them, because it is 
not lawful to you”, reported by Abu ‘Ubayd in Al-Amwal, and even 
though there is an unknown narrator in the chain, the companions 
all adhered to leaving the land opening by treaty according to the 
treaty it was opened with, as from the narration 


- "Ji-t jt - Slj ^ 
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"And the Muslims will be held to their conditions, except 
the conditions that make the lawful unlawful, or the unlawful 
lawful which Al-Tirmidhi reported and said was Hasan Sahih, 
from Kathir b. ‘Abd Allah b. ‘Amru b. Al-‘Awf Al-Muzani from 
his father from his grandfather, and is applied here. 

If no condition is made as happened with Bayt Al-Maqdis 
then it is treated like the land which was conquered through force, 
since it is booty for the Muslims. 

All of this applies outside of the Arabian Peninsula. As for 
the Arabian Peninsula, all of its land is considered to be ‘Ushriyyah 
land since the Prophet & conquered Makkah through force and left 
its land to its inhabitants, and did not impose any land tax upon 
them. This is because the tax is upon the land in the way that the 
Jizya is upon the individual, and so it is not established in the Arab 
land in the same way that no Jizya was established upon them, 
because the idol worshippers from the Arabs had the choice of 
either embracing Islam, or the sword: 



“You may fight them, or they will embrace Islam.” 

(TMQ 48:16), and, accordingly, their land is ‘Ushriyyah and not 
Kharajiyyah , just like any land whose inhabitants embraced Islam. 


The ‘Ushriyyah land has Zakah upon it, which is that the 
State takes 10 per cent of its actual produce if it is irrigated by 
natural means, and if it is irrigated by watering or industrial 
irrigation then 5 per cent of the actual produce is take. Muslim 
reported from Jabir who said: 


«jJJth i-jltJb cJLbi U_3» 
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“A tenth is payable on what is watered by rivers, or rains, 
and a twentieth on what is watered by camels.”. This tenth is 
considered Zakah and is to be placed in the Bayt Al-Mal, and 
should not be spent except upon one of the eight categories 
mentioned in the verse: 


t£lp cTyLalJ cdj 1 1 LliJ ^ I 


AJJlj 4 jT ^ qJj Aiil ____|3 


« cn 


“Zakah expenditures are only for the poor and for the 
needy and for those employed to collect [Zakah] and for 
bringing hearts together [for Islam] and for freeing captives [or 
slaves] and for those in debt and for the cause of Allah and for 
the [stranded] traveller - an obligation [imposed] by Allah. And 
Allah is Knowing and Wise.” (TMQ 9:60). It is reported from Al- 
Hakim, Al-Bayhaqi and Al-Tabarani from the narration of Abu 
Musa and Mu’adh when the Prophet & sent them to Yemen, to 
teach the people the issues of the Deen, and so he & said: 

“Do not take any Zakah except on these four crops: 
barley, wheat, raisins and dates. ” 

As for the Kharajiyyah land, the tax of Al-Kharaj is applied. 
The State takes a specific amount from the owner of the land, 
which is specified and limited according to the approximate 
produce of the land in usual circumstances, and not upon the actual 
produce. It is calculated according to its potential, in order that 
neither the owner of the land nor the Bayt Al-Mal (treasury) is 
disadvantaged. The Kharaj is taken from the owner each year, 
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irrespective of whether the land was cultivated or not, or whether it 
was fertile or barren. Abu Yusuf reported in Al-Kharaj from ‘Amru 
b. Maymun and Harithah b. Madrib, saying: 

ci'j-J' ULy jj OUiS' (<UP ^Pj) oUa?dl ytS- CU*J» 

UAji cilio <.ja\s- f\ ja\s- cjyr JS” ^ipj^ t)' 

“Umar Bin Al-Khattab sent ‘Uthman Bin Hanif to Sawad, 
and commanded him to survey it, and so he placed tax of a 
Dirham and a qafiz upon each part of arable land”. Al-Hujaj b. 
Arta’a from Ibn Awf narrated: 


*~P cO'jl?- Oyi l» ^-~a olias-J' y y>X- 0'» 

«U?-'j UAji tJJaP f ftUJ' dJla y\i- f\ y\s- 


“Umar b. Al-Khattab surveyed the land of Sawad, below 
mountain Hilwan, a Dirham and a qafiz was placed upon each 
part of arable land (or sunken by water land) that water reached 
by bucket or anything else, whether it was cultivated or not.” 
(reported by Abu Yusuf in Al-Kharaj). 


As for imposing the tax upon the Kharajiyyah land, this is 
because the tax ( Al-Kharaj ) is the word for leasing and revenue, as 
used in the words of the Prophet ££: 


« 


OU w aJb 


“the produce is for the responsible” (reported by Ahmad 
and the authors of the books of sunan, and Al-Tirmidhi said it was 
Hasan Sahih and similarly Al-Hakim authenticated it and Al- 
Dhahabi agreed with him). And the land here is owned by the Bayt 
Al-Mal. Then, it is given to the people in order to utilise it, and a 
tax is levied upon them which is for a fixed amount annually, and 
so it is just like a lease for them, which is why its calculation is left 
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to the Khalifah, but it cannot exceed what the land is able to 
produce. The Kharaj is put in the Bayt Al-Mal in other than the 
Zakah section, and it is spent upon all aspects the State sees fit like 
the other wealth. 

The Kharaj imposed upon the land which was conquered by 
force remains forever, and so if the people embraced Islam or sold 
the land to Muslims, the Kharaj is not voided, since its 
characteristic of being opened by conquest remains until the end of 
time. It is obligatory upon them to pay the 'Ushr with the Kharaj , 
since the Kharaj is a right upon the land and the 'Ushr is a right 
obligated upon the produce of the land of the Muslim according to 
the verses and narrations. There is no contradiction between these 
two rights, since they are obligated due to two different causes. As 
for what the Hanafis use as proof for the non-joining between 'Ushr 
and Kharaj , the narration they report from the Messenger of Allah 
& 

jfif\ J jJUp gxpti % 


(The 'Ushr [land Zakah] and Kharaj [land tax] are not 
combined in the land of a Muslim ) - this is not a narration, and is 
not confirmed by any of the collectors of narrations from the words 
of the Messenger 

So the payment of Kharaj is started first. If after paying 
Kharaj there remains crops and fruits which reach the Nisab 
(prescribed minimum amount) on which Zakah has to be paid, then 
the Zakah is exacted. If it does not reach the Nisab then there is no 
Zakah on him. 

If the Muslim owns ‘Ushriyyah land, then he has to pay the 
Zakah upon the basis of either 10 per cent or 5 per cent, and if he 
owns Kharajiyyah land then he has to pay both Kharaj and Zakah, 
in other words, 10 per cent or 5 per cent. 
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If a disbeliever owns Kharajiyyah land then he has to pay 
Kharaj and if he owns ‘Ushriyyah land then he must pay Kharaj 
and not ‘ Us hr since the land must not be left unused, and since he 
is not from those upon whom the ‘ Us hr applies so then Kharaj is 
assigned. 

As for whoever revives a dead land from the Kharaj land, 
which previously had Kharaj paid upon it before it became dead 
land, then it becomes Kharajiyyah land, irrespective of whether it 
was a Muslim or non-Muslim who revived it. 

This is if it was revived for the sake of agriculture. 
However, if it was for residential purposes or to establish factories, 
storehouses or pens, then neither ‘Ushr nor Kharaj would apply to 
it, irrespective of whether the land was originally for ‘Ushr or 
Kharaj. When the companions opened Iraq and Egypt, they 
developed Kufa, Basra and Fustat, which were then inhabited at the 
time of Umar (ra), and others came and inhabited the areas with 
them, and they did not charge them Al-Kharaj, and nor was Zakah 
paid from it since it is not obliged upon homes and buildings. 

It is possible to trade and inherit ‘Ushriyyah and 
Kharajiyyah land from its owners, because it is a literal possession 
belonging to its owner, and so all the rules regarding possession 
apply to it. In relation to ‘Ushriyyah land this is clear, and as for 
Kharajiyyah land then possession of it is the same as possessing 
‘Ushriyyah land without any difference between them from the 
angle of possession, except for two issues: firstly, with respect to 
what it is that is owned and secondly, with respect to what is 
obligatory upon the land. As for the issue of what it is that is 
possessed, the owner of the ‘Ushriyyah land possesses the land 
itself and its yields, while the owner of the Kharajiyyah land 
possesses the yields alone. Consequently, if the owner of 
‘Ushriyyah land wanted to give it as a charity, he is permitted to do 
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so anytime he wishes. However, the owner of Kharajiyyah land is 
unable to do so, since in order to give anything as an endowment, it 
is a condition that the person donating it own the object itself, and 
the owner of Kharajiyyah land does not own the land itself but 
rather owns its yields, since the title of the land itself belongs to the 
Bayt Al-Mal. 

And as for the issue of what is obligatory upon the land, the 
10 or 5 per cent is applicable to the ‘Ushriyyah land; in other 
words, the Zakah upon what was actually produced by the land if it 
reaches the minimum applicable amount ( Nisab ). The land tax 
(Kharaj ) is imposed upon the Kharajiyyah land, in other words, the 
annual amount specified by the State, irrespective of whether it was 
planted or not, cultivated or not, or whether the crop was harvested 
or there was a drought. These two issues are the only differences 
between the rules regarding the ‘Ushriyyah and Kharajiyyah land, 
and there is nothing apart from them which differentiates between 
the two, and so the rules regarding them are the same, which are 
the rules regarding possession of wealth. Therefore, the right is 
there for the land, whether ‘Ushriyyah or Kharajiyyah, to be 
exchanged by means of any of the types of Shari’ah transactions 
such as contracts and so on, and for them to be inherited from their 
owners like all other types of wealth. 


Article 134 

Dead land is possessed through its revival and fencing. Any 
other type of land is not possessed except through a Shari’ah 
means such as inheritance, purchase, and donation by the 
State. 


The evidence for the article are the words of the Prophet 
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«SJ ^ '*&> 6# °j*» 

“}whoever revives dead land, it belongs to him ” reported 
by Al-Bukhari Mawquf to Umar (ra), and it is narrated with an 
authentic chain connected to the Prophet ^ by Ahmad and Al- 
Tirmidhi from Jabir, and: 


«a! ^2 Jp°f\ ikfl?- 

“whoever surrounds a land with a wall, it belongs to him ” 
reported by Ahmad and Abu Dawud with a chain authenticated by 
Al-Jarwud and Al-Zayn, and: 

«^J p cdJjijJj & 

“Aadiy land is for Allah and His Messenger, and then for 
you ” reported by Abu ‘Ubayd by an authentic Mursal narration, 
and Abu Yusuf mentioned in Al-Kharaj from Salam b. ‘Abd Allah 
that Umar b. Al-Khattab (ra) said on the pulpit: 

«j~*> Jp- s^J 

“whoever revives a dead land, it belongs to him, and the 
one who fences it off has no right to it after three years (if not 
cultivating it).” The text of these narrations indicate that if an 
individual revives a dead land or fences it, in other words, putting 
stones, fencing or a wall around it, then it becomes their 
possession. The understanding of the texts is that if the land was 
not dead then he could not take it into possession through revival or 
fencing, even if it was not cultivated, or not suitable for cultivation 
without any work being done to it, and even if the owner was not 
known. Therefore, if the land was not dead then it cannot be 
possessed except by one of the causes of possession if its owner 
was known, and if the owner was unknown it could not be 
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possessed unless the Khalifah granted it, and so it becomes 
possessed through this grant. If it is dead land, then it is possessed 
either through its revival or by placing one’s authority over it even 
if that occurs without necessarily reviving the land. 

The dead land is the land where there are no signs upon it 
that it belongs to anyone, so there is no evidence of any kind of 
walling, agriculture, building or anything similar, and no owner or 
anyone utilising it. This is the dead land, and anything else is not 
considered dead land even if there was no owner or person utilising 
it. 


Article 135 

It is completely prohibited to rent land for agriculture, 
irrespective of whether the land was Kharajiyyah or ‘Ushriyyah. 
Likewise, temporary share-cropping is also prohibited. 
Musaaqa (renting trees for a portion of their yields) is 
permitted without restriction. 


There are several evidences for the article, and all of them 
mention the prohibition of renting land; it is narrated from Rail’ 
Bin Khadij who said: 

a 111 4 <d!l dyyj y& 05"")) 

:Ui :(JlS liJ tlxilj liJ ^ aIJI 

Yj dls-l I^pjjJLS Jl LfrfjjlLi a] oils'" aJJI djiy Jd : Jd Uj 

Yj Yj c~Li 
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“We used to employ people to till land for a share of its 
produce. He then maintained that, one of his uncles came to him 
and said: The Messenger of Allah (saw) forbade us from a work 
beneficial to us. But obedience to Allah and His Messenger (saw) 
is more beneficial to us. We asked : What is that? He said: The 
Messenger of Allah (saw) said: If anyone has land, he should 
cultivate it, or lend it to his brother for cultivation. He should not 
rent it for a third or a quarter (of the produce) or for specified 
among of produce.” (reported by Abu Dawud). It is narrated from 
Ibn Umar who said: 



^cja-s- LLA 4s-j\yL}\j US’" L)) 


“We didn’t use to see any problem with share-cropping 
until we heard Raafi’ Bin Khadij say that the Messenger of Allah 
forbade it” (reported by Ibn Qudamah in Al-Mughni and also by 
Muslim and Al-Shafi’i with slight differences). Jabir said: 




Jjl j \ji>j l _A J » 


“The Messenger of Allah & forbade Al-Mukhabarah” 
(reported by Muslim), and the Mukharabah is share-cropping. Al- 
Bukhari narrated on the authority of Jabir: “We used to engage in 
share-cropping, giving a third and a quarter and a half, and so 
the Prophet & said: 






I aJ oils’" 


“Whoever has land, then he should cultivate it or grant it 
to someone else, and if he does not do that, then it is taken from 
him””. Abu Dawud narrated from Zayd b. Thabit who said: 
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“The Messenger of Allah & forbade Al-Mukhabaralt. I 
asked - and what is Al-Mukhabarah. He said to work on the land 
for a half, or a third, or a quarter”, and the narration of Rafi’: 


$£If- 5l» 

“The Prophet & forbade the leasing of farms ” (agreed 
upon). And Zahir b. Rafi’ narrated: 


lAyy-\jj ;cAi 0 ft aIJI (J^Ip3» 


“The Messenger of Allah called me and said: “What are 
you doing with your land?” I said: “We rent it out for a quarter 
or for amounts of dates and barley”. He said: “Do not do that, 
either cultivate it or hold onto it” (agreed upon). It is narrated from 
Abu Sa‘id who said: 




“The Messenger of Allah prohibited Al-Muhaqala” 
(reported by Al-Nasa’i and Muslim), and Al-Muhaqalah is the 
renting of land for wheat. In Sahih Al-Bukhari it is mentioned that 
the Messenger of Allah & said: 


I . ■ < I 0 Lj 4 


jp°f\ a c~jo 



“Whoever has land should cultivate it, or grant it to 
someone else, and if he refuses then his land is taken from him ”, 
and in Sahih Muslim from Jabir: 

«JiS- Jl *fr\ 01 jlSl 

“The Messenger of Allah & forbade the land to be used 
for a rent or share of the crop”. In Sunan Al-Nasa 7 it is narrated: 

ft ^ : tH_9 If <Jfj 

A :jd OS3 ‘71 :Jill tj/OU 14 ij>j : jd A :<Jd cC~S-l 

jjiiLs-l Jl 

“The Messenger of Allah prohibited the leasing of land. 
We said: "O Messenger of Allah, in which case we will lease it in 
exchange for some of the grain". He said: "no." We said: "We 
will lease it in exchange for figs. He said:no. We said: "we used 
to lease it upon rabee \ He said: "no, cultivate it or give it to your 
brother And Rabee’ is the small river, in other words, the river 
valley, meaning we used to lease for the part cultivated upon the 
Rabee’ or in other words, next to the water. It is also narrated that 
‘Abd Allah b. Umar met and asked Rail’ Bin Khadij who said: 

ft* fs* *dh dyf 01» 1jUj Sk UlSj 

■ I y^- (jjl 01 c~>a4-l fij I 


“/ heard from my two uncles, who were amongst those 
who particpated in Badr, that the Messenger of Allah prohibited 
the leasing of land” reported by Muslim, and he mentioned the 
narration which mentions that Ibn Umar stopped leasing land. 
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These narrations explicitly mention that the Messenger of 
Allah & prohibited the renting of land. And though a prohibition 
merely indicates a request to desist, the indication here indicates 
that the request is decisive. As for the issue of the prohibition of 
share-cropping, Abu Dawud mentioned a narration on the authority 
of Jabir who said: 

4&1 °jA v’JAj cflyjiAih jjj jU j*y> '-dyk (||| *S)i 


“I heard the Messenger of Allah & say: “Whoever does 
not leave Al-Mukhabara (share-cropping) then he should take 
notice of war from Allah and His Messenger. ” (authenticated by 
Ibn Hibban and Al-Hakim, and Al-Mundhiri did not comment upon 
it). As for the general leasing of land, when the Messenger of Allah 
^ prohibited them from leasing the land, the companions said to 
him we will lease it in exchange for some of the grain, and he & 
said: no, so they said we will lease it in exchange for figs, and he ££ 
said: no. And they then said: we used to lease it upon the river 
valley, and he ^ said: no. Then he & emphasised that by saying: 
"cultivate it or give it to your brother". This is clearly insistence 
upon the prohibition, which is a confirmation for it. And the 
decisiveness is apparent from the narration, since the Messenger ® 
prohibited them from leasing the land in any way. The companions 
wanted to make certain circumstances as exceptions from this 
general prohibition, and so they presented the first circumstance to 
the Messenger & in order for him & to permit it for them by 
saying: “in which case, we will lease it for some of the grain ”, and 
the Messenger & answered them by rejecting their request by 
saying no. Then, they presented him & with a second situation 
different from the first in order to get his & permission for it, so 
they said: “we will lease it in exchange for figs ”, to which the 
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Messenger & replied no, rejecting that request as well. Then they 
presented a third situation other than the first two to the Messenger 
& in order to get his & permission, saying: “We used to lease it 
upon the river valley ”, and so he tS replied to them for a third time 
rejecting what they had requested by saying no. He & did not stop 
at that, but rather he & limited the way that the land could be used 
to one of two options, saying: 

Jl Ljpjjl)) 

“Cultivate it or give it to your brother This repetition of 
the rejection alongside the differing circumstances alone is enough 
to indicate that the prohibition was a decisive one. Additionally, 
this restriction is also sufficient on its own to indicate decisiveness, 
since his & words: 


“Cultivate it or give it to your brother” are for the sake of 
restriction, and the word: “or” is to give a choice between two 
issues, do this or this, which means do not do anything other than 
these options. Based upon this, this narration, due to the repetition 
and the manner of that repetition, and the restriction mentioned, 
clearly indicates decisiveness and so it is an indication that the 
prohibition related in the narrations prohibiting renting the land 
generally is a decisive prohibition. 

Something else that supports the fact that the prohibition is 
for Tahrim (prohibition), is what has been narrated in Abu Dawud 
from Rail’ (and authenticated by Al-Hakim) who said: 
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Ji. 'j=>fi\ V} 


J ^gjl 4j y*3 \foj\ 4jl» 

ij-5 c I . J Lis c **J I L) ^Lj . pi d j L* .—v—i I ^ 1 1 ^U-p d 1 sj a*j t t _pj j . J Lid 

<K^1-LLajjj j_>-j L4i*i 


“He had cultivated a land. The Prophet (peace be upon 
him) passed him when he was watering it. So he asked him: To 
whom does the crop belong, and to whom does the land belong? 
He replied: The crop is mine for my seed and labour. The half (of 
the crop) is mine and the half for so-and-so. He said: You 
conducted usurious transaction. Return the land to its owner and 
take your wages and cost.”. The Prophet ££ described this 
transaction as being usury, and usury is Hamm according to 
definite text. Additionally, the Messenger & requested Rail’ to 
return the land to its owner, with whatever was there in terms of 
agriculture, and to take his expenses from them; in other words, he 
& requested him to void the transaction. This indicates that the 
prohibition is a decisive one and so it is Haram. 

Therefore, these three narrations - the narration of Jabir 
which mentions the threat for partaking in Mukhabarah, in other 
words, share-cropping, and the narration of Al-Nasa’i with the 
repetition and restriction, and the narration of Raafi’ which 
describes the renting of land as being usury and voiding the 
transaction - are a definite indication that the prohibition is 
decisive, which indicates the Tahrim of renting land generally. 

Due to what is mentioned explicitly in these narrations, and 
what is understood from them, there is not the slightest doubt that it 
is forbidden to rent land generally. Yet some of the scholars are 
found to have permitted the renting of land. So we will also explain 
the evidences that some of the scholars used to permit the renting 
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of land, not simply to criticise those evidences but in order to show 
their invalidity. 

Those who permit the renting of land say that the land is an 
object that benefit can be derived from while it remains, and so it is 
permitted to rent it for a price or something similar, such as for a 
crop rotation, and the rule regarding goods is the same as the rule 
regarding prices. The invalidity of this opinion is extremely 
apparent, since even though land is an object which benefits could 
be taken from while the land remains such as through crop rotation, 
but the text came to explicitly state that renting land is Haram, so 
even if the definition of renting applies to it, the text came and 
forbade it, and for that reason it is Haram. So though the evidence 
for renting is general and encompasses any type of renting, 
however there is an evidence which came forbidding the renting of 
land which restricts it to renting anything other than land, and so 
the renting of land was made as an exception and it was forbidden. 
That is why it is Haram. Similar to this are the words of Allah 
(swt): 



“O mankind, eat from whatever is on earth [that is] 
lawful and good.” (TMQ 2:168) which is general and includes 
everything, and the words of Allah (swt): 


ijjii fij f its ICJf > 


‘Prohibited to you are dead animals, blood, the flesh of 
swine.” (TMQ 5:3) and then it is restricted by other evidences, 
which are made as exceptions from the generality of these things. 
Accordingly, the evidence they use for the permissibility of renting 
land has been refuted. 
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Those who permit the renting of land say that the evidence 
for this is what has been narrated about Hanthala b. Qays from 
Rati’ b. Khadij who said: 

L? ip cdb Id y°_'j VI ^4-5' c^LIp 

<_idxi '-{ff C-iij tbdJi ^ ^glil 4-^"^ jaidbb j! j-UjJMI 

jillib b& jbjdJb 

“My two uncles told me that they (i.e. the companions of 
the Prophet) used to rent the land in the lifetime of the Prophet 
for the yield on the banks of water streams (rivers) or for a 
portion of the yield stipulated by the owner of the land. The 
Prophet forbade it." I said to Rafi', "What about renting the land 
for Dinars and Dirhams?" He replied, "There is no harm in 
renting for Dinars- Dirhams.” (reported by Al-Bukhari). 

It is clear from the narration in Al-Bukhari that the 
sentence: “There is no harm in renting for Dinars- Dirhams” is 
not from the words of the Messenger of Allah & but rather it is 
from the words of Rail’. This is confirmed by what has been 
related in the narration in Muslim from Hanthala Bin Qays Al- 
Ansari himself, who said: 

Let (4j cA V :Jlii tJijjJt} S—^dlb y> 'ffj oJbx» 

y* j.bbiLj JjlLbM (JUilJ oldbiUJl ^1 p 4-jp ^bJl 015"" 

bdl dfi c t 1 j. y* bJJ ^ I e.dd^j^ t (d^*o^ l t (d^*u^ t edi ^ . 

((to Vd b f. - -2 a t*up 

“I asked Rafi' b. Khadij about the renting of land for gold 
and silver, whereupon he said: There is no harm in it for the 
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people let out land situated near canals and at the ends of the 
streamlets or portion of fields. (But it so happened) that at times 
this was destroyed and that was saved, whereas (on other 
occasions) this portion was saved and the other was destroyed and 
thus no rent was payable to the people (who let out lands) but for 
this one (which was saved). It was due to this that he (the Holy 
Prophet) prohibited it. But if there is something definite and 
reliable (e. g. money), there is no harm in it ”, which explains 
explicitly that the speaker of those words was Rail’ and not the 
Prophet and so it is an opinion of Rail’ related by him in the 
narration, and the words of Rail’ are not a Shari'ah evidence, and 
his opinion is not a Shari ’ah evidence. This is especially the case 
when there is text which directly contradicts it. So Rail’ understood 
from the prohibition of the Messenger & to rent land, and the land 
at that time used to be rented for what was produced from it, that 
the renting of land with gold and silver was no problem. What 
supports this being the specific understanding of Rafi’ is what was 
mentioned in the report in Al-Bukhari from Hanthala Bin Qays Al- 
Ansari that he heard Rafi’ b. Khadij say: 

t ~—*—-—1 ^ ^ U U ^ ''f k) cd ^ ^ ^ dS*” 

cAUi 1 iij dlji :JlS 


“We worked on farms more than the people of Madinalt. 
We used to rent the land at the yield of specific delimited portion 
of it to be given to the landlord. Sometimes the vegetation of that 
portion was affected by blights etc., while the rest remained safe 
and vice versa, so the Prophet forbade this practice. As for gold or 
silver, they were not used at that time (for renting the land) ” 
(reported by Al-Bukhari). So he said: 


80 



• s'* y s jl ® ^ 

((JJyjj iL~*iJt Ulj» 

“As for gold and silver, they were not used at that time”, 
and what was in the report of Muslim, Abu Dawud and Al-Nasa’i 
from Rail’ in the same narration: 

Ys 0 f. ^ 2 .a 

“As for something that was definite and reliable, then 
there is no Haram in it. ”, and so all of this is the understanding of 
Rafi’, and his understanding is not considered to be a Shari’ah 
evidence, and at the same time there is evidence which contradicts 
his view. 

And those who permit the renting of land also argue that the 
evidences related to the prohibition of renting land are only 
regarding the type of renting which took place at that time, which 
was that a man would rent the land for a portion of what he 
harvested from it, in that the one renting would cultivate a part of 
the land in the river valley for the owner as rent, or give a fixed 
amount of food, or a portion of the yields from the land. These 
were the types of renting which were reported in the narrations 
prohibiting them, and so these are the forbidden types of renting 
land while anything else is permitted, and for this reason it is 
permitted to rent land for gold and silver. 

The answer to that is that the evidences which prohibit 
renting of land were not limited to what they used to conduct their 
transactions with, but rather came in a general form: 

Sj Sj jlfj Yj dlAI LffjJILs J! l^pjjAs aJ 
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“If anyone has land, he should cultivate it, or lend it to his 
brother for cultivation. He should not rent it for a third or a 
quarter (of the produce) or for specified among of produce.” 
(reported by Abu Dawud); 

«ayiU ; <JJl fs- ;!j|g dJl lS 4-’» 


“The Messenger of Allah & forbade Al-Mukharaba” 
(reported by Muslim from Jabir); 




y>°f\ a] C~jlS ^y>y> 


“Whoever has land should cultivate it himself or give it to 
his (Muslim) brother gratis. ” (reported by Al-Bukhari from Jabir); 

«JsL>- jl y>r\ jlSl 

“The Messenger of Allah & has forbidden taking of rent 
or share of land.” (reported by Muslim from Jabir). The 
prohibition in these narrations are all general, to the point that when 
they asked about the types of farming, the answer of the Messenger 
& was not specific, but rather he & added a general rule - it is 
mentioned in Sunan Al-Nasa 7 that the Messenger & prohibited 
renting of land, and so they said: “ in which case, we will lease it 
for some of the grain”, and the Messenger & answered them by 
rejecting their request by saying no. Then, they presented him & 
with a second situation different from the first in order to get his ££ 
permission for it, so they said: “we will lease it in exchange for 
figs”, to which the Messenger & replied no, rejecting that request 
as well. Then they presented a third situation other than the first 
two to the Messenger €£ in order to get his ® permission, saying: 
“We used to lease it upon the river valley”, and so he & replied to 
them for a third time rejecting what they had requested by saying 
no. He & did not stop at that, but rather he limited the way that the 
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land could be used to one of two options, saying: “ Cultivate it or 
give it to your brother”. It is reported from Zuhayr Bin Rail’ who 
said: 

:oJLS jal '...■o' :<Jd aBI 

Jl La^pJjI tljli-flJ 'll :JtS Jlj dri ji-jNI L jtf' _jl 

“The Messenger of Allah sent for me and asked: What do 
you do with your cultivable lands? I said: Allah's Messenger, we 
rent those irrigated by canals for dry dates or barley. He said: 
Don't do that. Cultivate them or let them be cultivated (by others) 
or retain them yourself. (agreed upon). From the two previous 
narrations it is clear that after the Messenger & prohibited them 
from what they used to do, he & ended his & words with a general 
text: “ Cultivate it or give it to your brother“Cultivate it 
yourselves, or keep it uncultivated”, and therefore the narrations 
remain general and not restricted to how they used to transact, so 
something unrestricted is not restricted; in other words, they are not 
restricted to how they used to rent land when the prohibition was 
made, rather the prohibition remains general for all renting of land, 
completely, similar to the prohibition of interest which occurred 
when the people used to carry out usurious transactions with a high 
rate of interest, and all interest was prohibited not just the type of 
transactions they used to do. Accordingly, renting the land by 
anything is prohibited, whether by gold, silver or anything else. 
Therefore, the deduction of those who restrict the narration to the 
types of land rental which people used to do at the time the 
prohibition came has been proven false. 

Those who permit the renting of land also say that the 
evidence for this permission is what has been extracted by Abu 
Dawud and Al-Nasa’i, with the wording of Al-Nasa’i: 
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<0 UJJ : Jlij tiij'Jihy £>£• <dh Jj-^j 

v®*S &3' c£j^4>' 3' ‘2^® ^ £3R j£* &3' ^r“ 31^3 3' ‘'■4 p 3r 34® <j^3' 

«53ia3 J? 


“77m Messenger of Allah forbade Al-Muhaqalah (renting 
of land for wheat) and Al-Muzabanah, and said: 'Only three may 
cultivate: A man who has land which he cultivates; a man who 
was given some land and cultivates what he was given; and a man 
who takes land on lease for gold or silver. ”. 

Further, what Al-Hafidh in Al-Fateh mistakenly attributed 
to Abu Dawud, while it is from Al-Nasa’i, he said: Ubayd Allah 
bin Sa’ad bin Ibrahim told us, my uncle told me, he said my father 
told us from Muhammad ibn Lcrimah from Muhammad ibn Abdur 
Rahman ibn Labiyyah from Sa’ad b. Abi Waqqas (ra) who said: 


uj-'j 


Uj p-Qt-fy $jg| 
cdJJi *4!' Jj4ij c£jjh ja 

^_«a3jb : JlSj dJJA 'jJSsj Ot J 


“At the time of the Messenger of Allah, landowners used 
to lease their arable land in return for whatever grew on the 
banks of the streams for irrigation. They came to the Messenger 
of Allah and referred a dispute concerning such matters to him, 
and the Messenger of Allah forbade them to lease land on such 
terms, and said: 'Lease it for gold or silver.'”, and Al-Nasa’i 
added: “this narration was reported from Sulaiman from Raafi ’ 
who said from one of his uncles”. 

They also use the narration from Abu Dawud who said: 
Uthman ibn Abi Shayba told us Yazeed ibn Haroon told us Ibrahi 
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ibn Sa’ad informed us from Muhammad bin Ikrimah bin Abdur 
Rahman bin Al-Harith bin Hi sham from Muhammad bin Abdur 
Rahman bin Abi Labeeba from Sa’id ibn Musayyib from Sa’ad, he 
said: 


Ul $is clgJU sUjb UJ °jA ^S- Uj u5» 

«<Ca3 °f\ k—O' bj^'J dJJi dll' 


“We used to lease land for what grew by the streamlets 
and for what was watered from them. The Messenger of Allah & 
forbade us to do that, and commanded us to lease if for gold or 
silver. ”. 


They said that these three narrations indicate the permission 
of renting land with gold and silver. 

The reply to this is that these narrations are not suitable to 
be used as evidence for the permission of renting land by gold and 
silver. 

With respect to the first narration, Al-Nasa’i explained 
clearly that the words of the narration which is (Marfu ’) to the 
Messenger & are the prohibition of Al-Muhaaqalah and Al- 
Muzaabanah, and the remainder is extra/combined ( Mudraj ) from 
the words of Sa'id Bin Al-Musayyib. In Swum Al-Nasa 7 it 
mentions the following at the end of the narration: (Israel 
differentiated it from Tariq, and so he did Irsal (Mursal) of the 
first part (in other words, made it from the words of the Prophet 
without mentioning the narrator), and made the second part from 
the words of Sa ‘id). 

The second and third narrations are not suitable for use as 
evidence, this is because both chains come through Muhammad 
Bin ‘Abd Al-Rahman Bin Libi, and it is sometimes said Ibn Abi 
Libi, who was not deemed as trustworthy except by Ibn Hibban. 
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Ibn Hajr said in Al-Taqrib: “weak, does a lot of Irsal (not 
mentioning the name of the narrators in between)”, and Al-Dhahabi 
said in Mizan Al-Ttidal: “Yahya said: his narration are not to be 
considered, and Al-Daraqutni said he is weak, and another said he 
is not strong” and in A1 -Tathyeel ‘Ala ’l-Tahtheeb book: “Ibn abi 
Hatim said: Hamad from a man (in other words, Ibn Umar), who 
said: I asked Malik about Muhammad b. ‘Abd Al-Rahman who 
narrated from Sa'id Ibn Musayyib, and he said: he is not 
trustworthy”. 

As for those who deemed the report as Hasan such as Al- 
Albani, their conclusion is not accurate, since they relied upon 
additional witnesses to make this result. This cannot occur if the 
text contradicts that which is authentic, and it mentions at the end 
of both narrations that the Messenger of Allah ££ ordered them to 
rent with gold and silver, and yet it was reported in Al-Bukhari 
from Rafi ' “As for gold and silver they were not used at that 
time ”, or, in other words, they were not used in transactions for 
renting land, even though renting land took place and gold and 
silver was available and they used to transact with it in issues other 
than renting land, and if the Messenger ££ had ordered them to rent 
with gold and silver then it would have taken place at that time, and 
he would have reported that. But he didn’t report that, and over and 
above that he reported that in fact gold or silver was not used for 
renting land at that time. 

Accordingly the making Hasan of the report through 
additional witnesses (other narrations) is not correct since the end 
of the two narrations mentions: “and ordered us to rent it with gold 
and silver ”, and so this part of the two narrations remain weak and 
cannot be used as evidence. 

Those who permit the renting of land also claim that the 
evidence for permitting land rental, is that the people used to do so, 
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as well as the Ijma ’ of the companions. As for the peoples’ 
transactions, it is narrated that Ibn Umar used to rent his land at the 
time of the Messenger of Allah Si, Abu Bakr (ra), ‘Uthman (ra) and 
part of the time in the governorship of Mu’awiyah, and Ibn Al- 
Arabi Al-Maliki narrated an Ijma ’ of the companions upon the 
permission of renting land, which indicates that renting land is 
permitted. 

The response to this is: the fact that people transact a certain 
way is not a Shari’ah evidence for its permission, but rather the 
evidence must be a Shari’ah text either from the Book or the 
Sunnah. In addition to that, the narration regarding Ibn Umar 
renting his land is not suitable for an evidence since once he heard 
the narration (prohibiting the renting of land) he stopped doing it. 
This has been confirmed by two narrations from him that he 
stopped renting land due to it being prohibited; in the narration 
from Rail’ from Ammayah it is mentioned that: “Ibn Umar 
stopped renting land”, and in the narration from Ibn Umar himself 
he said: “We didn’t use to see any problem in share-cropping 
until we heard Rafi ’ Bin Khadij say the narration”, and the 
understanding from this is that he then saw a problem in share- 
cropping, and share-cropping is renting of land. Based upon this, 
the evidence regarding peoples’ transactions is rejected, and the use 
of Ibn Umar’s actions as proof is likewise rejected. As for the Ijma ’ 
of the companions, which is claimed to be an Ijma ’ upon the 
permission of renting land, it is rather Ijma ’ upon Al-Musaqah 
(renting trees for a portion of their yields) based upon the 
Messenger of Allah Si leasing the land of Khaybar to the Jews, and 
it is not an Ijma ’ upon renting land. This is because Ibn Al-‘Arabi 
was the one who narrated this Ijma’, and mentioned it in the 
explanation of the narration of Umar (ra) that the Prophet Si did 
business with the people of Khaybar, and so the companions had an 
Ijma ’ on the permission of this renting. Therefore, this is the Ijma ’ 
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that he is relating, which is an Ijma ’ upon Al-Musaqah and not 
upon the renting of land, and so it cannot be used as evidence. 
Accordingly, it is not suitable to be used as an evidence to indicate 
the permission of renting land. 

And those who permit renting of land claim that there is an 
Ijma ’ of the companions upon the permission of renting land by 
gold and silver as an evidence, and the author of Al-Fateh wrote: 
“And Ibn Munthir claimed that the Messenger’s companions 
agreed upon the renting of land by gold and silver ”, and so this 
Ijma ’ is an evidence for the permission of renting by gold and 
silver. 


The answer to this is that the narrations related to the 
prohibition of renting land invalidate this Ijma ’ since the 
prohibition was general, as the Prophet ^ said: 


«lU calAI 




°j i oils 


“Whoever has land should cultivate it, or let his brother 
cultivate it, and if not, then give it up” (reported by Muslim from 
Jabir), and in the narration from Muslim from Abu Hurayrah who 
said that the Messenger of Allah & said: 




j' 




°j i c-Jo 


“Whoever has some land, then he should cultivate it, or let 
his brother cultivate it, and if he refuses, then his land is taken 
(from him)”. His words: “ and if not, then give it up”, and: “if 
he refuses, then his land is taken (from him)”, is evidence for the 
absence of permission for renting by gold and silver. In the same 
manner, the narrations limit the rule to two options at the exclusion 
of any others as has been previously explained: the words of the 
Prophet 
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“cultivate it or give it to your brother ”, gave him two 
options to choose between, and there is no third option apart from 
them, and the consensus mentioned permits a third option (gold and 
silver), which is contradictory. This requires Tarjeeh (weighing up 
the evidences), and the narrations mentioned have a stronger chain 
than that of the consensus, and this is apart from the fact that 
consensus is only upon something that all have either agreed its 
permission or prohibition; as for something which has not occurred 
yet, then it cannot have an Ijma ’ upon it, and renting land by gold 
and silver was not something that the people used to do, as narrated 
in Bukhari from Rail’: “As for gold and silver, they were not used 
at that time ”, and from Hanthala b. Qays: 

let tAj cA V : ji*i Jjjkj tfff £?!) cJu*>» 

Jjluil JtJl3 ob'bSbdl Jp gg b\£ 

ypj bbjbb bbb N/t bbp dbUj.3 tbp bbb Ibb bly^ - 3 

«4j *^9 b f. yJ * tAAP 

“/ asked Rafi' b. Khadij about the renting of land for gold 
and silver, whereupon he said: There is no harm in it for the 
people let out land situated near canals and at the ends of the 
streamlets or portion of fields. (But it so happened) that at times 
this was destroyed and that was saved, whereas (on other 
occasions) this portion was saved and the other was destroyed and 
thus no rent was payable to the people (who let out lands) but for 
this one (which was saved). It was due to this that he (the Holy 
Prophet) prohibited it. But if there is something definite and 
reliable (e. g. money), there is no harm in it.” These two 
narrations indicate that renting land by gold and silver did not take 
place at that time, which negates the presence of an Ijma’ upon 
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something that took place. The Ijma ’ of the companions is simply a 
method to uncover an evidence (Kashif ‘An Dali/), and not an 
opinion of theirs that they agreed upon after debating and agreeing 
upon it. Therefore, their Ijma ’ that the rule for this action is such 
and such means that they heard the Messenger & say that rule, or 
he ££ was seen to do it, or he ££ remained silent upon it (having 
known of it being done), and so the companions narrate the rule 
without relating the evidence. This cannot occur except with 
something that occurred in reality, since the Shari ’ah was legislated 
upon actions that were done and occurrences that took place, and 
not upon academic hypotheses, and therefore it is imperative that 
the Ijma ’ of the companions is upon something that was present. 
And as long as the presence of people renting land by gold and 
silver has been negated by authentic narrations, then this is a 
negation of the presence of any Ijma ’ of the companions upon it. In 
the same manner when Umar (ra) said to a crowd of companions 
from the pulpit: 


jp- J LpJI (A' 


“whoever revives a dead land, it belongs to him, and the 
one who fenced it off, then has no right in it after three years (if 
not cultivated),” (mentioned by Abu Yusuf in Al-Kharaj from 
Salim b. ‘Abd Allah). And so he prohibited the one who fenced the 
land from any rights after three years, since his word: “right” is an 
indefinite noun in the context of a negation which is therefore 
general and encompasses a negation of all rights. So, if he was 
allowed to rent it by gold and silver, it wouldn’t have been taken 
from him after three years, and Umar (ra) said this and acted upon 
it in front of the sight and hearing of the companions and none of 
them refuted him and so it is a consensus. 
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And those who permit the renting of land say that the 
evidence for its permissibility is the narration from Ibn ‘Abbas who 
said: 

Up-lj 01 aJ yls- alp-l O' AA^Jj cApjlj)J A-0 ^ AjOl 0)» 


“Allah did not forbid that, but said: One had better give 
the land to one's brother gratis rather than charge a certain 
amount for it. ” (agreed upon). Ibn Maja mentioned the narration: 
"from Ibn Abbas, that he heard people increased renting land, 
and said: "Glory to Allah, the Messenger of Allah only said: 

aaj °lj coLpI ^SjJ~ I “b/T» 


“One should grant it to his brother ” and did not prohibit 
renting it”", and in another report from Ibn ‘Abbas: u The 
Messenger of Allah did not prohibit share-cropping but he 
commanded people to be kind with each other by his & words: 


«A05jl LOdvwLid f \ Ob tolp-l 


j* 




J aJ c~jl5~ ^y>» 


“Whoever has some land, then he should cultivate it, or 
let his brother cultivate it, and if he refuses then his land is taken 
(from him)”" (reported and authenticated by Al-Tirmidhi from Ibn 
‘Abbas), and in the same manner what is reported from Thabit: 

^ :<Jdj A') tApjiyiJi ^jp l A j aIJi 

“The Messenger of Allah & prohibited share-cropping 
and ordered renting and said no Haram in it. ” (as reported by 
Muslim). And so these narrations indicate the permission of 
renting. 
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The answer to this is that the narration of Ibn Abbas in all 
of its reports is information of his understanding of the words of the 
Messenger and not a report from the Messenger They are an 
explanation that he understood that the prohibition of renting land 
by the Messenger & was not for Tahrim, and so he said: “ did not 
prohibit it”. And it is explicitly mentioned by him in the second 
report, since it is clarified he understood it from the words of the 
Messenger as he explained his understanding by mentioning the 
narration which he had understood from when he said: “did not 
prohibit share-cropping but he commanded people to be kind with 
each other by his (saw) words...”. As long as it is the 
understanding of Ibn ‘Abbas and not a narration from the Prophet 
& then it is not considered to be a proof, and cannot be used as 
evidence. As for the narration of Thabit who said: “ and 
commanded renting”, this contradicts the other narration: “ The 
Messenger of Allah prohibited the leasing of land” and the other 
narration: “ The Messenger of Allah prohibited any rent to be 
taken for land, or any share of it (crops)” (reported by Muslim 
from Jabir), since his words: “ and commanded renting” is 
general, encompassing all types of renting, and his words: “ the 
leasing of land” and: “any rent to be taken” are also general; in 
other words, the order to rent is general and the prohibition is 
general, and this cannot be reconciled, since they are both general. 
It is not the case that one of the two is general and the other 
specific, or general from one angle and specific from another, and 
the other is general from another angle and specific from an angle 
other than the narration and so on such that reconciliation between 
the evidences could have been possible. Rather the generality of the 
order and prohibition are equal, so Tarjeeh is necessary and then 
the prohibition is given precedence and the narration ordering 
renting is rejected because if two texts contradict, then the 
precedence is given to the prohibition ahead of the order due to his 
& words: 
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“Give up what is doubtful to you for that which is not 
doubtful.” (reported by Al-Tirmidhi who said it is Hasan Sahih), 
and accordingly the use of these narrations as evidence has been 
negated. 


Those who claim that renting land is permitted also state 
that the evidence for its permission is what has been reported by 
Abu Dawud that Zayd Bin Thabit said: 


JlS alii UiJ jJJLpS yUlJ ui jj Ja*j» 

lift Oli' 5l» 4JU1 Jji.3 Jlli ol Ufljl jUa&t ^ ilbJ 

ijjSj *>\i 


“May Allah forgive Raafi Bin Kliadij, I have more 
knowledge of Ahadith than he does. Two men who had quarreled 
came to the Prophet (SAW) and he said: 'If this is your situation, 
do not lease farms,' and what Rafi' bin Kliadij heard was 'Do not 
lease farms”. 

In other words, Zayd b. Thabit said he knew more about 
that (meaning renting land) than Rail’, and that when the Prophet 
heard two men had fought so he & said: 

IJl£ 61 S' 5 l» 


“’If this is your situation, do not lease farms,’ and what 
Rafi' bin kliadij heard was 'Do not lease farms. ” And Al-Bukhari 
reported fromAmrf Bin Dinar who said: “/ said to Tawus, if you 
left behind Al-Mukhabara (share-cropping) since they claim that 
the Prophet & prohibited it. He said: More knowledgeable than 
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them (intending Ibn ‘Abbas) told me that the Prophet & did not 
prohibit it and rather he said: 


LJ->-l j 01 4J ol>-l ^-'•£ 01 » 


“That one of you grant it to his brother is better( for him) 
than to take a fixed Kharaj upon it and Al-Kharaj linguistically 
means leasing of the land. So these two narrations indicate the 
permission of renting. 

The reply to this is that the narration of Zayd does not 
indicate the permission of renting land, but rather it indicates its 
prohibition, and as for the understanding derived from the 
condition in his words: “If this is your situation ”, this is voided by 
the narrations which comprehensively prohibit renting for farming, 
and also it is voided since it falls under the usual situation - 
meaning that renting in the manner that they used to would 
normally lead to disputes and differences since some land is more 
fertile than other. This is similar to the voiding of the condition in 
His (swt) words: 



“And do not compel your slave girls to prostitution, if 
they desire chastity.” (TMQ 24:33), so this condition is voided as 
it falls under the usual situation - most of the time their maids 
hated prostitution, and so this understanding, or this understanding 
derived from the condition, is voided since it was merely a 
description of what was the case in usual circumstances (that a 
woman would hate to be forced into prostitution), and it also 
voided the texts which prohibited fornication generally and were 
not limited. 

As for the second narration from ‘Amru b. Dinar, likewise it 
does not mean: “ permission to grant and permission to take rent, 
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but granting is better rather it prohibits taking the rent. This is 
because the sentence: “to grant his brother is better for him than 
to take a fixed Kharaj upon it” is an informative sentence which 
conveys a request, in other words, it is as though he & said: “ Grant 
your brother and don V take Kharaj from him ”, and so it contains 
a request to grant, in other words, give, without recompense, and 
prohibiting taking Kharaj or in other words, rent. It requires an 
indication to explain the type of prohibition: “request to leave”, 
and the indications are in other narrations which convey that it is a 
decisive request since they prohibit the taking of rent 
comprehensively such as his words 

Yj Yj cAsj 'Aij&i Yj d\£-\ jl aJ c~jl 5 " 


“Whoever has land, let him cultivate it (himself) or give it 
to his brother to cultivate, and not lease it in return for one-third 
or one-quarter of the yield nor a specified amount of food 
(produce).'” (reported by Abu Dawud). And: 


«Av 3 jl )l OU l jl 




Jl a) oils 


“Whoever has land should cultivate it himself or give it to 
his (Muslim) brother gratis; otherwise he should keep it 
uncultivated. ” And from Rail ’: 


5f» 

“The Messenger of Allah prohibited renting of farms” 
(agreed upon). And: 

j' _/*■! a^-jj 0! jjj|p dJl JjA; lS 4 -’» 
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“The Messenger of Allah & forbade the land to be used 
for a rent or share of the crop ” (reported by Muslim from Jabir). 
And it is reported that ‘Abd Allah b. Umar met Rail’ b. Khadij and 
asked him and so he replied: I heard my uncles, and they were from 
those who saw Badr, say: 

yLil jjA> l)I» 

“The Messenger of Allah prohibited renting land” (by 
Muslim). 

Those who claim that renting land is permitted say that the 
proof for its permissibility is what is reported by Ibn Umar: 

((£Jj Jl A*' yh! JyAj il)l» 

‘ The Messenger of Allah & contracted the people of 
Khaybar over half of what was produced of fruit or crops ”, and 
Abu la’far said: 


yA- "je t y\ l Jb 


ajjI JjAj 


“The Messenger of Allah & contracted the people of 
Khaybar over half, and then Abu Bakr (did the same), and then 
Umar, and then Uthman and Ali and then until today they give a 
third and a quarter” (mentioned by Ibn Qudamah in Al-Mughni 
and he said it is Sahih Mashhur). And Al-Bukhari reported from 
Ibn Umar: 


fzxj ii)lS\S J! j£ y* ^4 A jkAj ^glil Dl» 

yA^ tyA~ lU'J lJjJJUpJ A JA“3 lU“3 
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jd>-l 

“The Prophet & contracted the people of Khaybar upon a 
half of what they produced from the land, in terms of crops or 
fruits, so he used to give his wives one hundred loads, eighty of 
dates, and twenty of barley, then Umar divided Khaybar and gave 
the wives of the Prophet & the choice to be given land and water 
from it, or to continue taking the loads, and so some of them 
chose the land, and others the loads, and Aisha chose land”. 
Therefore, this narration indicates the permission of renting land 
for a part of its yields, and so indicates the permissibility of renting 
land absolutely. 

The reply to this is that the land of Khaybar was wooded 
land irrigated by water, and between the trees was a flat land whose 
area was less than that of the area of the wooded land. It was this 
land that was cultivated, and this is supported by what was 
mentioned in some of the narrations: 

« jixf. Jlj U l)I» 

“The Prophet & contracted the people of Khaybar over 
what they produced from the palm trees and trees. ” (reported by 
Al-Daraqutni from Ibn Umar). And in the narration of Ibn Abbas: 

“its land and its palm trees. ” Accordingly, the reality of 
what the Messenger & did when he & leased Khaybar is that it was 
Musaqah (renting trees for a portion of their yields) and not share- 
cropping, or in other words, renting of a wooded land and not the 
rental of the land alone, rather the rental of trees and the land with 



them, which is Musaqah, and this is permitted without any 
difference. It is permitted to rent a tree for a fixed portion of its 
fruits in exchange for someone watering and harvesting them, and 
the land is rented since the tree is on the land, on the condition that 
there is more land with trees than empty land in order that the 
rental be for the trees and not the land. So this is Musaqah which is 
permitted, and what is forbidden is the renting of land and not the 
Musaqah. A detailed look at the narration in Bukhari reveals that 
the land was mainly full of trees, and the land with trees was 
greater than the empty land, and there was water there to irrigate 
the trees, which means it was Musaqah. Look at the words in the 
narration: “so he used to give his wives one hundred loads, eighty 
of dates, and twenty of barley ”, and his words: “to be given land 
and water from it ”, which indicates that the land of Khaybar used 
to have trees, and that its rental was on the basis of Musaqah , and 
not share-cropping nor renting of the land. 

Based upon that, the narration cannot be used as an 
evidence for the permissibility of renting land, and therefore its use 
is negated. 

In summary, therefore, the prohibition of renting is an issue 
which is as clear as can be. And accordingly the evidence for the 
article has been proven with the most prominent manner of 
deduction. 

As for Musaqah - the renting of trees for a portion of their 
fruits or the renting of trees with the land they are on for a portion 
of the fruit and crops, as long as there are more trees than empty 
land - the proof for this is the Shari ’ah meaning of Musaqah and 
the permission for Musaqah in the narrations reported regarding it. 
Al-Bukhari reported from Abu Hurayrah who said: 
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:ljJUsi A :(JlJ u^j d-A * Icfl^ jU^At cdd» 

<KL4*blj ^3 Ai^ULil ij^i^j 

“The Ansar said to the Prophet & : distribute the date 
palm trees between us and our emigrant brothers. He replied, 
"No." The Ansar said (to the emigrants)"look after the trees 
(water and watch them) and share the fruits with us." The 
emigrants said: "We listen and obey "”. And Al-Bukhari extracted 
through Naff that ‘Abd Allah b. Umar informed him: 


0154 j\ J: ye £-£4 U jhAj y~^- 0I» 

Jl ^-Ujl (. lU“ 3 A ^ '4 J~“j AjO* Aprljjjl 

14 14V J 1 ^ 1 14 14V yV- i' V' ir? V cV 1* >H§ 

Ojh^-I aJujU cOlij 


“The Prophet & contracted the people of Khaybar upon a 
half of what they produced from the land, in terms of crops or 
fruits, so he used to give his wives one hundred loads, eighty of 
dates, and twenty of barley, then Umar divided Khaybar and gave 
the wives of the Prophet & the choice to be given land and water 
from it, or to continue taking the loads, and so some of them 
chose the land, and others the loads, and Aisha chose land ”, and 
Muslim and Abu Dawud and Al-Nasa’i reported: 


y* La^UJUj 01 { fs- Jr!?^ 'y^ iyi-t Si v*f|lt 4^ <J_4“J 


«L &j£ aUI (J 


“The Messenger of Allah gave the Jews the date palms 

and land of Khaybar, for them to work upon it with their wealth, 
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and the Messenger of Allah & would have half of its fruits”. 
Ahmad and Ibn Maja reported from Ibn ‘Abbas: 

fs- iAlii dJl l)I» 

“The Prophet & gave Khay bar’s land and date palms as a 
division over half ’. These narrations indicate that Musaqah is the 
renting of trees alone for part of their fruits, as is apparent from the 
narration of Abu Hurayrah regarding the actions of the Ansar. They 
also indicate that Musaqah is the renting of trees with land for a 
portion of the fruits of the trees and the yield of the land, as is 
apparent from the narration of Nafi’ from ‘Abd Allah b. Umar: 

«£jj 3' A ilr? ti jhA; y~s>- 

“contracted the people of Khaybar upon a half of what 
they produced from the land, in terms of crops or fruits ”, and 
likewise from the narration of Muslim, Abu Dawud and Al-Nasa’i: 
"date palms and land of Khaybar ” and the narration of Ibn Abbas: 
"Khaybar’s land and date palms”. So they indicate that the renting 
is either of the trees alone, or the trees and the land with them. 
Similarly they indicate that the land should be less than the trees, as 
is clear from the narration of Nafi’ from ‘Abd Allah b. Umar: 

lU'J A lU“3 

“hundred loads, eighty of dates, and twenty of barley”. 
Accordingly it is confirmed that the reality of Musaaqah is renting 
the trees for a portion of its fruits, or renting the trees and land for a 
portion of the fruit and the crops, as long as the trees are more than 
the land. Additionally these narrations are evidence for the 
permissibility of Musaqah. 
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Article 136 


Everyone that owns land is compelled to use it, and those that 
require financial help are given money from the Bayt Al-Mal to 
enable them to utilise their land. If anyone neglects utilising the 
land for three years continuously, it is taken from them and 
given to someone else. 


The evidence is what Abu Yusuf reported in Al-Kharaj 
from Salim b. ‘Abd Allah that Umar b. Al-Khattab (ra) said from 
the pulpit: “ whoever revives a dead land, it belongs to him, and 
the one who fenced it off has no right in it after three years (if not 
cultivated). ” Umar (ra) said this in the sight and full hearing of the 
companions, and none of them rebuked him and so it is a 
consensus. This is explicit evidence that if someone revives a dead 
land, or places stones or anything which shows his possession of it 
upon it, then he takes possession of it. However, if he does not 
utilise the land for a period of three consecutive years then it is 
taken from him. The one who revived it and the one who fenced it 
off are the same from the angle of ownership, and from the angle of 
it being taken away from them. It cannot be said that the issue of 
ownership is restricted to the one who revives: “ whoever revives ”, 
and that the issue of dispossessing it is restricted to the one who 
fenced it of: "and the one who fenced it off has no...”, with the 
understanding that ownership is for the reviver, and taking the land 
away if it was neglected is restricted to the one who fenced if off 
and excludes the reviver. This is because the wording is from the 
metaphorical style of deletion ( Hadthf ), and so the one who fenced 
also falls under ownership, and the reviver under the ruling of 
dispossession: as if Umar (ra) said: “whoever revived a dead land 
then it is for him, and he has no right to it after three years, and 


101 



whoever fenced a dead land then it is for him and he has no right to 
it after three years”. 

Though Umar’s (ra) words mentioned dead land that is 
taken into an individual’s possession through reviving it or fencing 
it off, in other words, by placing his hand upon it, and that if he 
neglects it for three years then it is taken from his possession, there 
are other texts which are reported about land which is not revived 
and fenced, and not dead, rather as part of a cultivated land that 
was granted to people. It is reported from Yahya b. Adam through 
the chain of ‘Amru b. Shu’ayb who said: 


cLAjllaii L/5 jI >r L^Ij j/|j 

ir*, Jpj A&Ysf jXj j,\ jl ^ 




15” f d \j 


« 



“The Prophet & assigned land to some people from 
Muzaynah or Juhaynah as a fief and they neglected it. Other 
people came and cultivated it. Umar said: If the land was granted 
by me or by Abu Bakr, I would have taken it back from them. But 
it was granted by the Messenger of Allah & ”. 

What is meant is that more than three years had passed, or 
in other words, if it had been granted from the time of Abu Bakr 
(ra), three years would not have passed yet, and similarly if it had 
been granted in the time of Umar (ra), and so Umar (ra) would have 
returned it to the one it had been granted to. However, it was the 
Prophet ££ who granted it, and so more than three years had passed 
and so it was not possible to return it, rather Umar (ra) confirmed 
its ownership to the ones who had revived it. And it is apparent 
from the narration that it occurred more than a year after Umar (ra) 
took the leadership, and it was land granted from the time of the 
Messenger of Allah in other words, it was granted more than 
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three years earlier, and for that reason Umar (ra) did not return it; it 
is also clear that the event was regarding land that had been granted 
and was not revived or fenced land. 

Abu ‘Ubayd reported in the book of Al-Amwal from Bilal 
Ibn Al-Harith Al-Muzni, that: 


4*1^1 dJOl Oh) 


“The Messenger of Allah & had assigned him all of Al- 
Aqiq as a fief He said that during the time of Umar, he (Umar) 
said to Bilal, ‘The Messenger of Allah & did not grant you the 
place to fence it away from the people but rather to use it. So take 
of it as much as you can afford and return the rest". It is clear 
from this that neglect of the land due to the lack of capability to 
utilise it is a cause for taking the land away, as understood and 
acted upon by Umar (ra), and the limit of neglect before it is 
mandatory to take the land is three years as mentioned in the 
previous words of Umar (ra). 

It cannot be said that this is only regarding land that has 
been granted, since the issue was not a question nor an event that 
occurred which the text was specific to, rather it is general, and is 
general for all possessed land. Therefore, the cause for taking away 
the possession of land if it was neglected is not because it was land 
that was originally granted but rather because it was neglected. 
This is confirmed by the words of Umar (ra): “ whoever neglected a 
land for three years and did not build upon it, and then someone 
else came and built upon it then it is theirs ” (reported by Yayha b. 
Adam in Al-Kharaj and Ibn Zanjawi in Al-Amwal from ‘Amr b. 
Shu’ayb), and his word: “« land ” is an unrestricted term which 
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encompasses all types of possessed land, irrespective of whether it 
was dead and then taken into ownership through revival and 
fencing, or if it was built upon and taken into ownership by being 
granted or inheritance or buying or a gift.. .the rule is applied to it - 
it is taken if it is not used for three years. 

This indicates that the land which was possessed by an 
individual, irrespective of whether that was by revival, fencing, 
granting, or purchasing is taken away from the owner if he left it 
unutilised for three consecutive years, as was indicated by the 
action of Umar (ra) in the incident withAmrf Bin Shu’ayb and by 
his words: “whoever neglected a land ”, and by the incident of 
Bilal, and it is not known that any of the companions rebuked him 
over that even though it is from the things that are rebukable, 
because it is forcefully taking a cultivated land from its owner 
without giving anything in exchange, and the one taking it is the 
Khalifah\ it is accordingly Ijma ’ of the companions. This is because 
the Ijma ’ Sukuti (silent Ijma ’/Ijma ’ of consent) is when one of the 
companions does an action that would normally be rebuked in front 
of a group of them, and none of them rebuke it, and so it is a 
Shari’ah evidence. Based upon this the cultivated land that is 
owned by an individual, is taken from them by compulsion without 
exchange if they left it uncultivated for a period of three 
consecutive years. 

From this, it is clear that the rule encompasses all land, 
regardless of whether it was possessed through revival, grant, 
inheritance, purchase or anything else - every land which is 
neglected for three years is compulsorily taken back by the State 
from its owner without any compensation. 

The issue of being three consecutive years is understood 
from the text, which applied to taking the land and to its neglect for 
three years. He said: “Whoever neglected a land for three years”. 
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and so the issue of neglect applies after three years, and it is 
understood from this that the three years are consecutive. This is 
confirmed without any lack of clarity by his words: "and the one 
who fenced it off has no right to it after three years”, and so the 
negation applies: “after three years”, and it is not said: “after three” 
if they were not consecutive, and would only be used if they were 
consecutive following one after the other. 

As for giving the farmers help from Bayt Al-Mal (treasury) 
to enable them to cultivate their land, its evidence is what Umar 
(ra) did in Iraq. When he conquered Iraq he left the land in the 
hands of its inhabitants, and did not divide it amongst the fighters 
even though it was part of the booty. He gave the farmers money 
from the Bayt Al-Mal (treasury) in order to strengthen them to 
cultivate their land even though they had not yet embraced Islam, 
even though farmers in their characteristic as farmers are not from 
those who deserve anything from Bayt Al-Mal (treasury) since as 
long as they own land they cannot be counted as being poor. 
Anything similar to these two issues would normally be rebuked 
due to their contradiction with the rules regarding war booty and 
the rules regarding Bayt Al-Mal (treasury). As for the first issue 
which is leaving the land which was taken as booty with those who 
cultivated it, and not dividing it amongst the fighters, there were 
companions who rebuked Umar (ra), and a discussion took place 
between them. As for the second issue, which was giving the 
farmers in Iraq money from the Bayt Al-Mal (treasury) in order for 
them to cultivate their land, none of the companions rebuked Umar 
(ra), and so it is an Ijma ’ (consensus) upon the permission of giving 
farmers what is required from Bayt Al-Mal (treasury) to enable 
them to cultivate their land. 

These are all the evidences for this article. 
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Article 137 


There are three categories of Public Ownership: 

a. Public utilities, such as the open spaces in the towns. 

b. Vast mineral resources, like oil fields. 

c. Things which, by their nature, preclude ownership by 
individuals, such as rivers. 


The evidence of the article is the evidence for article 129, 
and so the evidence for clause: “c” is the affirmation of the 
Messenger upon the people sharing the ownership of the public 
pathways, and his & words: 

S Os -? t 


“Mina is a resting place for whoever arrives first” reported 
by Al-Tirmidhi from Aisha(ra), and he said it is Hasan Sahih, and 
Ibn Khuzaymah who authenticated it; in other words, Mina, which 
is the famous place in the Peninsula, is a public property for all the 
people. So whoever gets there first and rests there, they have the 
right to it. 

As for clause: “b”, its evidence is what was reported from 
‘Amru b. Qays from his father from Abyad bin Hammal who said: 


(J fsj \j OjLc ^lj.1 (Ja v ')) 

(Jljfi — foZ-l S 4j! .Xxjl jUjl 


“/ asked the Messenger of Allah & to assign me a salt 
laden land as a fief and so he granted it to me. It was said: O 
Messenger of Allah it is comparable to a countless water - in 
other words, it does not deplete - and so the Messenger of Allah 
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& said: “In such a case: no”” (reported by Al-Nasa’i), and the 
groundwater is that which is not depleted, and so the salt laden land 
was compared to the groundwater which is not depleted. The 
intention here is not the salt but rather the minerals, the evidence 
being that when he & knew that it was non-depleting he ® 
prohibited it, though he ££ initially knew that it was salt, and 
granted the land initially, and so the prohibition is due to it being a 
vast mineral resource. Abu ‘Ubayd said: 

(3 4 A ap 4il yy txA)) 

0! ^LJl e' jilil^ 

“When the Prophet & realised it included ground water 
(does not deplete), he revoked it, it is the Sunnah of the 
Messenger of Allah & in relation to pasture, fire and water, to 
make all the people partners in their possession. So he disliked 
limiting possession to one person at the exclusion of others”. 
Accordingly, every mineral which is non-depleting, i.e. its size is 
not evaluated as a small quantity, is considered to be a public 
property. Had it been limited to a small amount then it is not 
considered to be a public property, as evidenced by the narration. 

As for clause: “a”, its evidence is the words reported by one 
of the companions of the Prophet & Abu Kharras who said: the 
Messenger & said: 


“Muslims have common share in three: water, pastures 
and fire” (reported by Ahmad), and his words: 

ililt S » 
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“Three can not be denied (to anyone): water, fire and 
pastures” (reported by Ibn Maja from Abu Hurayrah). This 
narration has an Illah that its prevention is because they are from 
the public utilities. So the Messenger ££ permitted individual 
ownership of water in Al-Ta’if and Khaybar, and they owned it at 
the expense of others in order to irrigate their crops and gardens, 
and so if there was absolute partnership in water, he & would not 
have allowed individuals to own it. Therefore, from the words of 
the Messenger & Muslims have common share in three: 
water ...” and: “ three are not denied” along with his & permission 
for individuals to own water, an Illah can be deduced that the 
partnership in water, pastures and fire, is due to the fact that they 
are public utilities that the public cannot live without, and so 
anything that is considered to be a public utility such as the open 
space in the towns, the areas for wood and the grazing pastures are 
all public property. 

This is the evidence for public ownership. 

As for the fact that these three alone constitute publicly 
owned property, this is from examination. Through the examination 
of the evidences regarding public ownership, it was found that they 
were limited to these categories, and so subsequently the evidence 
for this article has been made clear. 


Article 138 

Factories by their nature are private property. However, they 
follow the rule of the product that they are producing. If the 
product is private property then the factory is considered to be 
private property, such as textile factories. If the product is 
public property then the factory is considered public property, 
such as factories for iron ore production. 
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This article has two parts: Firstly, the origin is that factories 
are owned by individuals, and secondly, that the factory takes the 
rule of the product that it produces. 

As for the first part, its evidence is that: 

«l2lA ^glil il)!» 

“the Messenger & had a ring made for him ” reported by 
A1-Bukhari from ‘Abdullah b. Umar, and: 



“had a pulpit made” as reported by Al-Bukhari from Sahl 
b. Sa’d Al-Sa’idi, and they were produced by individuals who 
personally owned the factory. Additionally, people used to have 
things made for them at the time of the Messenger ££ and he & 
remained quiet over it, to the point that some of them used to make 
weapons, like Khubab who used to make swords in Jahiliyyah (the 
era of ignorance before Islam) and continued after he embraced 
Islam, and his story is mentioned in the Sirah of Ibn Hisham with 
Al-‘As Bin Wa’il Al-Sahmi when he bought a sword from Khubab. 
When Khubab came to Al-‘As to confirm the price he joked with 
him saying: I’ll pay the price for it in Paradise. This indicates that 
he ££ affirmed individual ownership of factories, irrespective of 
whether they were weapon, mineral or carpentry factories or 
anything else. It is not reported that he prohibited the ownership 
of factories, and there is no text which states that factories are 
public property, in the same way that there is no text which states 
that factories belong to the State. Therefore, the evidence that 
factories can be private property remains general. 
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This is the evidence for the first part. As for the second, its 
evidence is the rule: 


la <l)j» 

“ The factory takes the rule of what it produces ”, and this 
rule is deduced from the Prophetic narration; it is reported that the 
Messenger & said: 


“Allah has cursed wine, its drinker, its server, its seller, its 
buyer, its presser” which is part of a narration in Abu Dawud from 
Ibn Umar that is authenticated by Ibn Al-Sakan, and the complete 
narration is: 

iy*jby lyyLC-y lyylAy y«Jbl 4JJI y*J)) 

“Allah has cursed wine, its drinker, its server, its seller, its 
buyer, its presser, the one for whom it is pressed, the one who 
conveys it, and the one to whom it is conveyed and so the 
prohibition of pressing wine is not a prohibition of pressing itself, 
but rather it is a prohibition of pressing wine specifically. 
Therefore, pressing is not forbidden ( Haram ), but rather it is the 
pressing to produce alcohol which is forbidden. So pressing is 
forbidden due to the forbiddance of alcohol, and so it took the rule 
of the thing that it was being pressed for, and so the prohibition 
applies to pressing, or in other words, the process of pressing, and 
so it applies to the instruments used for pressing. Therefore, the 
production takes the rule of the product that it is producing, and the 
factory takes the rule of the product that it manufactures, and this is 
the evidence that the factory takes the rule of what it produces, in 
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other words, it is the evidence for this rule, since the forbiddance of 
the factory came from the forbiddance of the product that it 
produces. The narration is not evidence that factories are public 
property; rather it is only evidence for the factory taking the rule of 
the product that it produces. This is the evidence for the second 
part; in other words, the rule deduced from the narration is the 
evidence for this part. 

Factories are, therefore, judged upon this basis; so if the 
product they produce is not from the materials which are counted 
as public property, then these products are owned individually, 
such as textile factories, because the Messenger ® affirmed the 
production of swords, clothes and shoes which are all things that 
are individually owned. If the factories were producing materials 
which are counted as public property, such as factories to extract 
oil, and steel, then they are considered to be public and not private 
property. This is because when the Messenger ® prohibited the 
production of alcohol, he gave the factory the rule of the material it 
produces, which is the evidence for this article. 


Article 139 

The State is not permitted to transfer private property into 
public property, since public property is confirmed by the 
nature and characteristic of wealth and not by the opinion of 
the State. 


The evidence are the words from the agreed upon narration 
of the Messenger & through Abu Bakra: 
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‘Wo doubt! Your blood, your properties, and your honor 
are sacred to one another like the sanctity of this day of yours, in 
this (sacred) town (Mecca) of yours, in this month of yours”, 
which is general and encompasses every person, and so it is 
forbidden to take the wealth of any individual, whether Muslim or 
not, except for a legislated reason. Therefore, it is forbidden for the 
State to take the wealth of any individual except for a Shari’ah 
reason. Accordingly, it is forbidden for the State to take the wealth 
of any individual into its possession on the grounds of benefit, or to 
make it public property for the benefit of the Ummah, since the 
narration forbade that and benefit does not make it permitted, as its 
permission would require a Shari’ah evidence. It cannot be said 
that the Imam can do that as part of governing the interests of the 
Ummah since he has the right to manage the affairs. This is because 
the management of the affairs is the undertaking of the interests of 
the people according to the Shari ’ah rules, and not the undertaking 
of the peoples’ interests according to the opinion of the Khalifah, 
and so the Khalifah has no power at all to permit whatever Allah 
(swt) forbade, and if he did so the action would be considered an 
injustice which he would be taken to court for, and the wealth 
would be returned to its owner. 

Based upon this, what is called nationalisation is not from 
the Shari ’ah in any shape or form, since if a property had the nature 
and characteristic of public property then it would be obligatory 
upon the State to make it part of the public property, and it would 
have no choice in that, and so this would not be considered 
nationalisation but rather the nature and characteristic of the 
property meant that it was in reality part of the public property, and 
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it would be forbidden for the State to allow it to be privately 
owned. As for if the property was owned by an individual and did 
not have the characteristic or nature of public property, then it 
would be forbidden for the State to nationalise it, and if it did so it 
would be taken to court and the property would be returned to its 
owner. This is since the Messenger of Allah & took the salted land 
back from Abyad Bin Hammal after he & had granted it to him, 
once it became apparent that it was not depleted. 


Article 140 

Every individual from the Ummah has the right to utilise 
anything from public property, and it is not allowed for the 
State to permit someone to individually possess or utilise it. 

Ummah in this article is the citizens in Dar Al-Islam , or in 
other words, all those who carry the citizenship of the State, 
irrespective of whether they were Muslim or Dhimmi (non- 
Muslims), and the State is compelled to take care of them all the 
time, which includes providing the basic needs for them. This is in 
accordance with the Shari’ah rules they are subject to. Amongst 
them is that every individual from the subjects has the right to 
utilise anything from the public property, and the Dhimmi and 
Muslim have the same rights to utilise the public facilities. 

It cannot be said that the narration: 

“Muslims have common share in three” means that the 
public property is for the Muslims alone, rather this narration and 
similarly the narration: 
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“People have common share (partners)” are specified by 
the narration of Muslim through Buraydah which mentions: 


'ji*i b\ °p£>\ j'J J\ jfi J Jl p» 
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“Then summon them to leave their territory and transfer 
to the abode of the Emigrants ( Al-Muhajireen) and tell them that 
if they do so, they will have the same rights and responsibilities as 
the Emigrants (Al-Muhajireen).” and the Dar Al-Muhajireen is 
the Dar Al-Islam , and so this text limits the rights of citizenship to 
those who migrate to the Dar Al-Islam , or in other words, they 
carry the citizenship of Dar Al-Islam. Therefore, this does not 
encompass all the Muslims in the world but rather only those in 
Dar Al-Islam, and in the same way, non-Muslims who live in Dar 
Al-Islam and carry citizenship are not exempted, because the 
narration of Buraydah makes enjoyment of the right of citizenship 
conditional to migration to Dar Al-Islam. Accordingly, the Muslim 
in Dar Al-Islam, and the Dhimmi who lives in Dar Al-Islam and 
carries its citizenship fall under the application of this article. 

This is for the citizens in Dar Al-Islam ; they can utilise 
from the public property, and none of them should be prevented 
from doing so irrespective of whether they were Muslims or 
Dhimmis. 


The issue of the Muslim subjects utilising the public property is 
clear. 


As for the Dhimmi, there are several texts and incidents from 
the time of the Messenger & and the righteous Khulafaa ’ which all 
indicate this. 
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They used to walk in the markets, buying and selling, and 
the markets are public property. Ahmad reported from Ka’b 
Bin Malik: 




Ut 


?dllu j> 


“While I was roaming through the market, a Christian 
came with some food to sell, saying: who will direct me to 
Ka’b Bin Malik?” and this indicates that the Muslims and 
Dhimmis used to visit the markets for their needs in the 
same manner. 


They used to utilise the water, fire and pastures. Ibn Maja 
reported from Abu Hurayrah that the Prophet & said: 

iui' : ^ 


“Three can not be denied (to anyone): water, fire and 
pastures”. The companions agreed that the Christians of Al- 
Sham could drink from the rivers with the Muslims, and 
similarly the same applied to those who remained Magians 
in Iraq and Bahrain, and similarly the Coptics in Egypt used 
to drink and irrigate from the Nile. They would all cut wood 
from the forests, irrigate their crops from the public rivers 
and shepherd their flocks in the public pastures. Today they 
would utilise petrol and its derivatives and electricity, since 
they are both from the: “fire” mentioned in the narration. 

They have the right to revive dead land, due to what is 
reported by Ahmad and Al-Tirmidhi with an authentic chain 
from Jabir who said that the Messenger of Allah ^ said: 

<4J ^3 U?3' 
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“whoever revives a dead land, it belongs to him ” and what 
was reported by Al-Bukhari from Aisha(ra) that the Prophet 
Si said: 

C—~j jA> 

“He who cultivates land that does not belong to anybody 
is more rightful (to own it).”. And what is reported by Abu 
Dawud At-Tayalisi from Aisha(ra) who said that the 
Messenger of Allah Si said: 

«y~ i|3*l j-4ij 

“The slave is the slave of Allah, and the land is the land of 
Allah, and whoever revives any part of dead land, it belongs to 
him, and the oppressor has no right of possession ”. 

All of these evidences are general and encompass all citizens, 
irrespective of whether they were Muslims or not. 

Also, all of citizens whether Muslim or Dhimmi can use the 
methods of transportation from land, sea and air. As for the 
land, the Dhimmis used to use it at the time of the 
Messenger of Allah Si. Al-Tirmidhi reported from Aisha(ra) 
who said: 
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“The Messenger of Allah (saw) was wearing two thick 
Qitri garments on. When he would sit, he would sweat 
since they were so heavy for him. Some clothes arrived 
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from Ash-Sham for so-and-so, the Jew. I said: 'Perhaps 
you could dispatch a request to him to buy some garments 
(on credit) from him until it is easy (to pay).” As for the 
sea, they used to use it in the same manner as the Muslims 
at the time of the companions, and today that is analogous 
to the use of the airways. 

They can also use the general paths and the public 
communications as they are analogous to the public 
transportation. 

This is the evidence for the first part of the article that all of the 
individual subjects have the right to utilise the public property. 

As for the second part, which is that it is not allowed for the 
State to permit someone to individually possess or utilise it - its 
evidence is the narration of Abyad Bin Hammal when the Prophet 
££ granted him some land which was salt laden, and when he ® 
was informed that what he & had given him was similar to non- 
depleted water he & took it back from him. Al-Tirmidhi reported 
from Abyad Bin Hammal that: “He came to the Prophet & and 
asked him to assign him a salt laden land as a fief, and he 
granted it to him. And when he left, one person with the Prophet 
said: “Do you know what you have granted him? You granted 
him the non-depleted water”. He & then took it away from him ”. 
The other evidence is that which Al-Tirmidhi reported from 
Aisha(ra) and he said it is Hasan Sahih , and Ibn Khuzaymah 
reported in his Sahih , that the Messenger £& said: 

«j*-> j* &*» 

“Mina is a resting place for whoever arrives there first”, 
and also the narration of Al-Sa’ab b. Jathamah with Al-Bukhari: 

ail *i» 
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“There is no Hima (for grazing the animals of Zakah) 
except for Allah and His Messenger 

It is clear that most of the capitalist monopolies and rich 
companies and individuals who have imaginary wealth, have 
managed to do so because of the special privileges they get to 
exploit the different types of public property, such as gas, petrol 
and the other mineral resources, and the communications, transport, 
water and other things. 


Article 141 

The State is allowed to protect some of the dead land and any 
part of public property for any public interest. 


The evidence is the report that the Prophet ^ said: 

am n|1 N|» 

“There is no Hima (for grazing the animals of Zakah) 
except for Allah and His Messenger reported by Al-Bukhari 
from Al-Sa’ab Bin Jathama, and the protection is to protect 
something that was for the general Muslims which then prevents 
the people from it, and to take it for themselves and so the 
Messenger & prohibited that, or in other words, he & forbade it. 
Therefore, it is not permitted for any person to do it including the 
Khalifah for himself, because he cannot permit what Allah (swt) 
forbade. From this understanding, it is prohibited for the State to 
give ownership to someone for anything that is part of public 
property, which would lead to the prevention of others benefiting 
from it. As for the State itself, in other words, the Khalifah , it is 
permitted for him to take something from the dead land and public 


118 



property for the sake of the interests of the Muslims, and not his 
own, and the evidence for this is what was reported from Ibn Umar 
who said: 






“The Prophet & protected (made it Hima) Al-Naqi’ for 
Muslims’ horses.” (reported by Ibn Hibban), and Al-Naqi’ is the 
place where the water settles and so there are a lot of plants due to 
the water; in other words, it is a fertile place for grazing. And it is 
reported from Abu ‘Ubayd from Amir b. ‘Abd Allah b. Al-Zubayr, 
I consider it to be from his father, who said: 
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“A Bedouin came to Omar and said: O Amir of the 
believers, we fought on our land in Jahiliyyah, and we became 
Muslims while it is still under our possession, - Why are you 
protecting it (make it Hima)? Umar bowed his head, blew and 
twisted his moustache - would do so when distressed - so when 
the Bedouin saw what he was doing, he repeated what he said 
again. Then Umar said: The property is Allah’s property, and the 
slaves are Allah’s; I swear by Allah- had I not been charged with 
that in the cause of Allah, would I not have protected (made 
Hima) a hand-span of land”. The narration is explicit in the 
permissibility of the State protecting; in other words, it is permitted 
for the State to do something specific with what falls under public 
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property such as the grazing pastures in order to fulfil the interests 
of the Muslims, and the companions after the Messenger & used to 
do the same, and so it has become a normal practice for every 
Khalifah. 


Article 142 

Hoarding of wealth is prohibited, even if Zakah is paid upon it. 


Its evidence is the words of Allah (swt): 
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“And those who hoard gold and silver and spend it not 
in the way of Allah - give them tidings of a painful 
punishment” (TMQ 9:34), which is an evidence for the 
unrestricted forbiddance of hoarding wealth. Though this verse was 
revealed to do with the People of the Book, its words are general, 
and we are addressed by them as is clear from the beginning of the 
verse which says: 
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“O you who have believed, indeed many of the scholars 
and the monks devour the wealth of people unjustly and avert 
[them] from the way of Allah. And those who hoard gold and 
silver.” (TMQ 9:34). 

The evidence that the verse forbade the hoarding of gold 
and silver in a general, unrestricted way irrespective of whether the 
Zakah had been paid upon it or not is as follows: 

First: the generality of this verse. The text of the verse, from both 
its wording and understanding, are evidence that the prohibition of 
hoarding wealth from gold and silver is a comprehensive 
prohibition. So, the opinion of permitting hoarding after the 
payment of Zakah is departure from the ruling of the verse whose 
indication is definite. This cannot be accredited except with 
evidence which would change the meaning of the verse or abrogate 
it, and there is no authentic text which takes it from its original 
meaning, and it is not possible that there could be evidence which 
takes it from its original meaning since it has a definite indication. 
So nothing remains except that there could be evidence which 
abrogates it, and there is no evidence which abrogates it. Therefore, 
its ruling remains confirmed, which is the forbiddance of hoarding 
wealth, even if Zakah was paid upon it; in other words, the 
unrestricted forbiddance of hoarding. 

Second: Ahmad reported with an authentic chain from Abu 
Umamah who said: 
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“A man from the Ahl Al-Suffah died, and a Dinar was found in 
his garments (waist-wrap); the Messenger of Allah & said: “he 
will be burnt ”, then another died and two Dinars were found on 
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him, and the Messenger of Allah said: “he will be burnt twice 
and this means that it is completely forbidden to hoard gold and 
silver, even if it was only two or even just one Dinar , as long as it 
is being hoarded, in other words, the storage of wealth without a 
need that it would be spent on. And the Messenger & said that in 
respect to these two men because they were from those who used to 
live on charity and yet they had gold on them, and so he said: “he 
will be burnt” and: “he will be burnt twice”, alluding to His (swt) 
words: 




“The Day when it will be heated in the fire of Hell and seared 
therewith will be their foreheads, their flanks, and their backs. ” 

(TMQ 9:35), which is part of the verses of hoarding; in other 
words, he was alluding to the verses regarding hoarding. This is 
an evidence for the complete, comprehensive forbiddance of 
hoarding irrespective of whether it amounted to the value which 
Zakah should be paid upon or not, and irrespective of whether 
Zakah was paid upon it or not; so any hoarding is prohibited. 

Third: The conjunction in His (swt) words: 

<4 


“And spend it not in the way of Allah.” (TMQ 9:34) contrasts 
with His (swt) words: 




> 


“And those who hoard gold and silver.” (TMQ 9:34) and thus 
indicating accordingly that the verse covers two rules: the first 
being the hoarding of wealth and the second the lack of spending in 
the path of Allah (swt). The text of the verse indicates the threat of 
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a severe punishment connected to these two issues - in other words, 
for those who hoard gold and silver and those who do not spend 
them in the path of Allah (swt), then announce to them a severe 
punishment. Therefore, it becomes clear that he who does not 
hoard, but does not spend in the path of Allah (swt), is 
encompassed by the threat, and likewise the one who spends in the 
path of Allah (swt) and yet he hoards wealth is also encompassed 
by the threat. Al-Qurtubi said: “ Whoever does not hoard, and 
withholds spending in the path of Allah, must also be the same”. 
The intention of the words: 


“in the way of Allah” in the verse is Jihad , since it is mentioned 
alongside spending. When the words: “in the way of Allah” are 
connected to spending, then their meaning is Jihad , unless there is 
an indication found which takes it away from that meaning. 
Accordingly, the words: 

“and spend it not” are not suitable as an evidence that if they 
hoard wealth and spend from it in the path of Allah (swt) they are 
not included in the punishment, since the meaning of the verse is 
not, and whoever hoards wealth in that they do not spend it in the 
path of Allah (swt) then announce to them a severe punishment, 
with the conjunction being explanatory and so, therefore, if the 
hoarded wealth was spent in the path of Allah (swt), the hoarder 
would not be punished. Rather, the meaning of the verse is that 
whoever hoards then announce to them a punishment and whoever 
does not spend in the path of Allah (swt) then announce to them a 
punishment. The conjunction is a conjunction of dissimilarity and 
not explanatory. Therefore, the forbiddance of hoarding is 
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unrestricted, irrespective of whether some of it was spent in the 
path of Allah (swt) or not, and the issue of the forbiddance of 
hoarding is a different issue than the forbiddance of not spending in 
the path of Allah (swt). Accordingly, it is clearly seen that the verse 
forbids hoarding wealth even if Zakah had been paid upon it and 
even if some had been spent in the path of Allah (swt). 

Fourth: Bukhari reported from Zayd b. Wahb who said: “Ipassed 
by Abu Dharr in Al-Rabtha, so I asked him: What brought you to 
this place? He replied: We were in Ash-Sham where I had a 
dispute with Mu ’awiyah over: 
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“And those who hoard gold and silver and spend it not in the 
way of Allah.” (TMQ 9:34) and so Mu’awiyah said: “This was 
revealed concerning the People of the Book” so I said: “It was 
revealed concerning them and us”, and this was the issue 
between us. So he wrote to Uthman complaining about me, and 
so Uthman wrote to me telling me to come to Madinah. I went 
there and the people gathered around me as though they had 
never seen me before. I mentioned this to Uthman, and he said: 
“If you wish, you can stay close”. This is what led me to this 
place, and if an Abyssinian presided over me, I would listen and 
obey”. Therefore, the difference between Abu Dharr and 
Mu’awiyah was regarding who the verse was revealed about, and 
not its meaning, and if Mu’awiyah or ‘Uthman (ra) had an 
authentic narration which mentioned that if Zakah was paid from a 
wealth it would not be considered a hoard, Mu’awiyah would have 
used it against Abu Dharr’s opinion and Abu Dharr would have 
been silenced or ‘Uthman (ra) would have used it to silence him. 
This indicates that the generality of the verse and its unrestricted 
nature was not the cause of difference between Mu’awiyah and 
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Abu Dharr, and between Mu’awiyah and ‘Uthman (ra), and it is not 
confirmed that they had a narration which opposed that. 

Accordingly it is clear that the verse is general covering all 
gold and silver, irrespective of whether some of it was used in 
Jihad , and whether Zakah had been paid upon it, and whether it 
reached the amount required for Zakah to become obligatory or 
not. Therefore, all hoarding is forbidden ( Haram ). 

Those who permit hoarding if Zakah had been paid upon it 
have no authentic evidence and all of their evidences are not 
considered valid due to their weakness and the poor chains of 
narrations. Even though Bukhari wrote a section entitled: “ Chapter 
- It is not a hoard when Zakah has been paid upon it”, he did not 
produce a single narration which indicates the heading, since not 
even a single one was authentic to him. All the narrations used as 
evidence for the permissibility of hoarding once Zakah had been 
paid upon it are not authentic except for a single one of them. This 
narration is the narration regarding jewellery which was reported 
by Umm Salamah, and all of the other narrations which were 
reported in this issue are considered as lies, and have been 
criticised from both the angle of the chain and text of the narration. 

With respect to the narration of Umm Salamah that they use 
as an evidence to prove the permissibility of hoarding gold and 
silver if Zakah is paid upon it, it is as follows: Abu Dawud reported 
from the chain of Thabit b. Ajlan from Ataa from Umm Salamah 
who said: 


aIlsJ ciSji 


“/ used to wear gold ornaments. I asked: Is that a 
treasure (Kanz), Messenger of Allah? He replied: whatever 
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reaches a quantity on which Zakah is payable is not a treasure 
(Kanz) when the Zakah is paid”. The word used in the narration is 
Al-Awdhah, which is a type of jewellery. It is mentioned in the 
dictionary of Al-Muhit : “Al-Wadeh... and it is silver jewellery and 
its plural is Awdhah ”. This narration is weak because Thabit b. 
Ajlan is controversial when he is the single narrator in a narration. 
Al-Dhahabi said regarding Thabit in his biography: From the 
narrations which are refuted from Thabit is the narration of ‘Attab 
from ‘Ata ’ from Umm Salamah ”. Despite that, even if it was 
authentic, it is limited to the jewellery which women wear, and is 
not considered to be a hoard if its value reaches the Nisab, and 
subsequently the Zakah on it had been paid. This is the evidence 
for the payment of Zakah upon jewellery and it being made an 
exception from the generality of hoarding. This narration is not 
suitable to be used as an evidence for the permissibility of hoarding 
if Zakah had been paid upon it, from two angles: 

Firstly: This narration came as an answer to a question, and every 
text which is an answer to a question, or came regarding a specific 
subject, is necessarily limited to what the question was about, and 
to that specific subject, and it is not considered general for 
everything since the words are connected to the question, or in 
other words, to the specific subject, and so they are specific and 
limited to that question and subject and do not apply beyond them. 
Accordingly, the narration is specific to jewellery, and so if Zakah 
is paid upon jewellery it is permitted to hoard it and anything else 
is not permitted. It cannot be argued that the Shari’ah rule is: “the 
consideration is given to the generality of the words and not to the 
specification of the cause” and the words here are general and so 
they are not specific to jewellery and rather they encompass 
jewellery and anything else. This cannot be argued because this 
rule is for the cause, and not for the reply to a question or a specific 
subject. It is a correct rule and its text indicates that it is a rule for 
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the cause and nothing else, since it says: “not to the specification of 
the cause ”, and there is a difference between the cause and the 
specified subject, and between the cause and the reply to a 
question. 

The cause is when an issue happens and then a Shari’ah 
rule is revealed regarding it, such as the case for the revelation of 
the verse: 
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“It is not for a believing man or a believing woman, 
when Allah and His Messenger have decided a matter, that 
they should [thereafter] have any choice about their affair.” 

(TMQ 33:36). The cause for the revelation of this verse was that 
the Messenger ^ engaged his niece Zaynab to his servant Zayd, 
then her brother ‘Abd Allah b. Jahsh refused, and so Allah (swt) 
revealed this verse. Therefore, this is the cause of the revelation, 
and the rule: “the consideration is given to the generality of the 
words and not to the specification of the cause” applies to it. 
Another example is the cause for the revelation of the verse 
regarding inheritance; the Messenger visited Jabir b. Abd Allah 
while he was ill and asked the Messenger of Allah tSb “How should 
I deal with my property? What should I do with my property?”, 
and the Messenger & did not reply until the verse of inheritance 
was revealed (agreed upon narration from Jabir) and so this was the 
cause of the revelation. 

In the same way, all the causes of revelation are of this type, 
and it is upon this that the mentioned rule applies, which is 
different to the reply to a question, and to a specific subject. Since 
the specific subject is the issue that was being talked about, and the 
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issue that was being sought when the rule came regarding it, and 
the rule did not originate by itself, so, therefore, it is limited to that 
subject. In the same manner the words of the Messenger & can be 
connected to a specific question, and so the words used in a reply to 
a question are limited to that question. 

For example, what Al-Bukhari mentioned from Abu 
Hurayrah who said: 
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“While we were sitting with the Prophet a man came and 
said, "O Allah's Prophet! I have been ruined." Allah's Prophet 
asked what was the matter with him. He replied "I had sexual 
intercourse with my wife while I was fasting." Allah's Prophet 
asked him, "Can you afford to manumit a slave?" He replied in 
the negative. Allah's Prophet asked him, "Can you fast for two 
successive months?" He replied in the negative. The Prophet 
asked him, "Can you afford to feed sixty poor persons?" He 
replied in the negative. The Prophet kept silent and while we were 
in that state, a big basket full of dates was brought to the Prophet. 
He asked, "Where is the questioner?" He replied, "I (am here)." 
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The Prophet said (to him), "Take this (basket of dates) and give it 
in charity." The man said, "Should I give it to a person poorer 
than I? By Allah; there is no family between its (i.e. Medina's) 
two mountains who are poorer than I." The Prophet smiled till 
his premolar teeth became visible and then said, 'Feed your 
family with it." when we were sitting down with the Prophet, a 
man came and said O Messenger of Allah & I am destroyed. And 
so the Prophet & asked him what did you do? He said I 
deliberately had intercourse with my wife during Ramadan. And 
so he & said to him: “Do you have a slave you can free? He said 
no. So he & asked him: Are you able to fast two consecutive 
months? He said no. So he & said: Could you feed sixty poor 
people? He said no. So the Prophet & waited, and in the 
meantime someone brought him a branch with a date and so he 
& said: Where is the questioner? The man replied: Here. So he & 
said: Take this and give it in charity. The man said: Upon 
someone poorer than me O Messenger of Allah &? I swear by 
Allah! There is no household poorer than me around. And so the 
Prophet & laughed until his teeth could be seen and then said: 
Feed your family with it”. 

The answer of the Messenger & is specific to the question 
asked, and so the words: “ free a slave” are connected to the 
question of the Bedouin. Another example is the report that when 
he ££ was asked about the permissibility of selling dates if they get 
dried, and so the Prophet & asked: 

«lil % : Jlii Pjkfli 

“Will the fresh dates shrink when they are dry? "They said 
yes, so he forbade that?” and they replied yes, and so he ^ said: 
“so he forbade that” reported by Abu Ya’la with this wording from 
Sa’d b. Abi Waqqas, and Al-Hakim and Ibn Hibban authenticated 
it. So, the answer of the Messenger & is specific to what he has 
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been asked, in other words, selling ripe dates for dried ones, and so 
his words: “ so he forbade that ” are connected to the question. This 
is not a cause for the rule, rather it is a reply to a question, and there 
is a big difference between both. Accordingly, the general wording 
which comes as a reply to a question is not a cause for the rule, it is 
only an explanation for the matter in question, and if general 
wording came as legislating a new rule for an issue that happened, 
then the legislation of the rule would be general, and the occurrence 
of the issue was the cause for the legislation of the rule. So the 
wide difference between the cause and the answer to a question 
becomes apparent. Therefore, the general rule encompasses its 
cause and anything else, whereas the answer to a question is 
specific to the question, since the words of the Messenger ® are 
connected to it. 


As for the question to the Messenger & regarding the sea 
water and his & answer: 
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“Its water is purifying and its dead (animals) are lawful 
(to eat)” (reported by Al-Tirmidhi from Abu Hurayrah and Abu 
‘Isa said the narration is Hasan Sahih ), it is also specific to what 
was asked about, which was the sea water, but the Messenger & 
explained more than he was asked about to the questioner. It still 
remains as the answer of the Messenger & specific to what he ® 
was asked about, which was sea water, and it is limited to that. In 
the same manner when he & was asked about the: “Budha ’ ah ”, 
well water, and he & said: 

tub <im» 

“water is pure” (reported by Al-Tirmidhi from Abu Sa’id 
Al-Khudri, and he said it is Hasan and Ahmad authenticated it), 
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which is also connected to the question, and so he & replied to the 
question about the well water but his reply to the questioner 
encompassed more than what he & was asked about, yet it still 
remains as the answer of the Messenger & connected to the 
question. So he & was asked about ablution from sea water, and his 
answer was general encompassing ablution, Ghusl (ablution from 
major impurities) and more. In the book Al-Imam Shark Al-Ilmam 
it is written: “why did he ® not answer then with yes when they 
said: “can we make ablution with it?”. We say - because it would 
have been restricted to the situation of necessity, and this is not the 
case. Also, it would be understood from the restriction of the 
answer to: “yes” that only ablution could be made from it, and the 
remainder of impurities and dirt could not be purified by it”. 

Therefore, the answer of the Messenger & regarding the sea 
water and well water is limited to what he & was asked about, and 
not general to everything. However, he ^ answered the questioner 
with more than what he asked, but still in the subject of his 
question, and the discussion is not about the conformity of the 
answer to the question, such that it could be said that the answer of 
the Messenger & was more general than the question of the 
questioner. Rather the discussion is that the answer was limited to 
the subject matter of the question, and was limited to that without 
going beyond it to another subject, and not about the conformity of 
the answer to the question. Shawkani mentioned in Nayl Al-Awtar. 
“and from the benefits of the narration is the legitimacy of giving 
extra in the answer to the question, in order to limit the benefit 
(from a direct answer) and the lack of necessity to be restricted”. 
Bukhari wrote a chapter on the issue entitled: “Chapter - who 
answers the questioner with more than what he asked”. And he 
mentioned the narration of Ibn Umar that: 
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“A man asked the Prophet: "What (kinds of clothes) 
should a Muhrim (a Muslim intending to perform 'Umra or Hajj) 
wear? He replied, "He should not wear a shirt, a turban, 
trousers, a head cloak or garment scented with saffron or Wars 
(kinds of perfumes). And if he has no slippers, then he can use 
Khuffs (socks made from thick fabric or leather) but the socks 
should be cut short so as to make the ankles bare.", so it was 
though he was asked about a situation of choice and so he answered 
it, and then he gave extra information about a situation of exigency, 
which is not unusual to the question since a travel may lead to 
that”. This all indicates that the reply is limited by the question; 
notice his words: “not unusual to the question’’, irrespective of 
whether the reply was in conformity with what the questioner asked 
or was more than he asked, the answer is specific to the question. 
For this reason the question of Umm Salamah was regarding 
jewellery and so the answer of the Messenger ^ is specific to 
jewellery, and is limited to it, and does not apply to anything 
beyond it, because it is an answer to a question and not a cause for 
the revelation of a rule. Accordingly, the use of this narration as an 
evidence to prove the permissibility of hoarding if Zakah had been 
paid upon it has been shown to be invalid, since the narration is 
specific to jewellery. 

The second of the two reasons: the verse of Zakah is 
general for every hoard, and the narration of Umm Salamah is 
specific to jewellery, and so the narration would be a specification 
for the generality of the verse. Therefore, the hoarding that is 
forbidden is the hoarding of anything other than jewellery, whereas 
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it is not prohibited to hoard jewellery if the Zakah on it is paid. It is 
not possible from any angle for the narration to be general to every 
type of hoard, and the simplest evidence that it is not general is that 
if it was then it would be an abrogation of the verse, since the verse 
would be general as would the narration and so it would be an 
abrogation for the verse. And the narration is an Abaci (singular) 
narration and so it is inconclusive whereas the verse is definite, and 
the narrations cannot abrogate the Quran even if they were 
Mutawatir (multiple chains of narrations such that the narration 
becomes definitely confirmed). This is because the Quran is 
definitely confirmed by words and meaning, and we worship Allah 
(swt) by its words and meaning, whereas the Mutawatir narration is 
definitely confirmed from its meaning and not its words, and we do 
not worship Allah (swt) with its words, and so it cannot abrogate 
the Quran. If this is the case for the Mutawatir narration, then what 
about the singular one? And so accordingly the use of this narration 
to prove the permissibility of hoarding if Zakah is paid upon it has 
been proven invalid, due to the impermissibility of Quran being 
abrogated by a narration. 

Those who permit the hoarding of gold and silver if Zakah 
has been paid upon it, claim that the evidence for its permissibility 
is that the verse forbidding hoarding is abrogated by the verses 
which made Zakah obligatory, and that those verses abrogated the 
verse of hoarding by obligating Sadaqah, in other words, Zakah, 
upon it. The reply to this is that Zakah was made obligatory upon 
the Muslims in the second year after Hijrah, whereas the verse of 
hoarding was revealed in the ninth year after Hijrah, and what is 
revealed earlier does not abrogate what is revealed later. On top of 
that, it is imperative that there is an evidence which indicates that 
this verse is an abrogation for the other verse in order for it to be 
abrogation, and if there is no evidence found which indicates that 
abrogation, then it is not considered to be an abrogation. 
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Abrogation is the cancellation and lifting of the rule derived from a 
previous text by a subsequent text, and the cancellation of the 
previous rule by a subsequent text is conditional upon the 
subsequent text mentioning that it is an abrogation for the previous 
rule, such as his ^ words: 




“(In the past) I forbade you from visiting graves, but visit 
them now.” (reported by Muslim from Buraydah) and His (swt) 
words: 


lij 




dU’i 


“O you who have believed, when you [wish to] privately 
consult the Messenger, present before your consultation a 
charity. That is better for you and purer. But if you find not 
[the means] - then indeed, Allah is Forgiving and Merciful.” 

(TMQ 58:12). This verse enjoins spending charity when coming for 
consultation if possible, and then another verse comes and 
abrogates it: 


jljJ 1 J,l« fl~) J»J its J QU 






#yLjj 4)11 jkAJij sjrJT i;j 8AT 


“Have you feared to present before your consultation 
charities? Then when you do not and Allah has forgiven you, 
then [at least] establish prayer and give Zakah and obey Allah 
and His Messenger.” (TMQ 58:13). This verse, therefore, lifts the 
injunction to pay charity when coming for private consultation. The 
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narration explains explicitly within its text that it is an abrogation, 
and the verse explains it is an abrogation through indication by His 
(swt) words: 



Have you feared to present before your consultation 
charities? ”, and so it is imperative that the text includes something 
that indicates that it is an abrogation from the previous text, either 
explicitly or through implicit indication. It is not sufficient for 
abrogation that there is an apparent conflict between the two texts, 
because there is no conflict between verses of Quran. As for what 
some Scholars have said, that these verses suggest conflict between 
them and claim that they are abrogated, the text of those verses 
themselves are explicit in the absence of any conflict and 
reconciliation between the texts is clear and there is nothing in the 
verses which indicates abrogation. Therefore, it is imperative that 
the subsequent text which is claimed to be an abrogation for a 
previous one includes something, either explicitly or by indication, 
that proves it is an abrogation. There is nothing in the verses of 
Zakah which indicate from near or far that they are an abrogation 
for the verse regarding hoarding, whether explicit or by an 
indication, and so they are not an abrogation for it. Even those who 
say that conflict between a subsequent and previous text makes the 
subsequent text an abrogation for the previous one, do not say that 
the verses of Zakah abrogate the verse regarding hoarding because 
there is nothing that suggests a conflict between the two, since the 
verses of Zakah are an address to pay Zakah, and the verse 
regarding hoarding is an address to call for the absence of hoarding. 
There is no conflict between these two issues, since there could be 
payment of Zakah and hoarding, and there could be the absence of 
payment of Zakah and the absence of hoarding. This is an 
additional reason why there is no abrogation even according to this 
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opinion, and so from what angle is this abrogation claimed? 
Accordingly, the fact that the Zakah was legislated in the second 
year after hijrah and the verse regarding hoarding was revealed in 
the ninth year after hijrah, in other words, seven years after Zakah 
had been obligated, and the fact that the verses of Zakah do not 
encompass, explicitly or through indication, what is necessary to 
indicate that they are an abrogation for the verse regarding 
hoarding, and above and beyond that there is no conflict between 
them, in other words, there is no conflict between the verses of 
Zakah and the verse regarding hoarding, therefore, the claim that 
the verse regarding hoarding is abrogated is a false claim, and so it 
is rejected. 

Those who claim that it is permitted to hoard gold and 
silver if Zakah has been paid upon them say that the evidence for 
its permissibility is what has been reported in Bukhari: “ from Ibn 
Umar who said that a Bedouin asked him about the verse: 





> 


“And those who hoard gold and silver” (TMQ 9:34) : 
Whoever hoards it, and not pay its Zakah, so woe unto them; that 
was before the revelation of the verse of Zakah, and so when that 
was revealed Allah made it as a purification for the wealth It 
cannot be argued that this narration from Ibn Umar is a 
specification for the Quran by the Sunnah, or an abrogation of the 
Quran by the Sunnah. Rather this narration is an authentic 
information regarding that abrogation, and so it is from the 
category of abrogation of Quran by Quran, since what abrogated 
the Quran in this case was the Quran because Zakah was made 
obligatory by the Quran and not the Sunnah, and so it is obligatory 
to accept it since it is an authentic narration which reports that the 
verse is abrogated by another verse, and so the forbiddance of 


136 



hoarding is abrogated. Therefore, whatever has had Zakah paid 
upon it can be hoarded. 

The answer to this is from four angles: 

First: This is an A had narration which claims that the verse has 
been abrogated, and so as it is Ahad it is indefinite like any other 
Ahad narration, whereas the verse itself is definite, and what is 
definite is preferred to what is indefinite and so the verse is 
preferred due to the absence of anything abrogating it, and so it is 
acted upon due to the absence of abrogation because it is preferred 
and the claim of abrogation is rejected. 

Second: The informing about the abrogation of a verse is like a 
reported narration which included a rule which abrogates another 
rule that was found in a verse of the Quran, so in the same manner 
that the narration cannot abrogate the verse even if it includes what 
indicates its abrogation, in the same way the information from Ibn 
Umar is not an abrogation for a verse of Quran simply by his 
statement that it is abrogated. 

Third: Ibn Umar did not inform that the verse was abrogated as 
information from the Messenger in other words, he did not 
report that the Messenger & said that the verse is abrogated. Rather 
he was giving his opinion that the verse has been abrogated, since 
when the Bedouin asked him about the verse he replied that it has 
been abrogated and he did not relate that the Messenger & had 
informed him that it had been abrogated, and so it is the opinion of 
Ibn Umar that the verse was abrogated by Zakah. In other words, it 
was Ibn Umar’s understanding that Zakah abrogated this verse, and 
it was not a narration from the Messenger and the opinion of Ibn 
Umar is not considered to be a Shari ’ah evidence since the opinion 
of a companion is not considered to be a Shari'ah evidence for a 
Shari ’ah rule, let alone as an abrogation of Quran. 
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Fourth: Zakah was obligated in the second year after Hijrah, and 
the verse which forbade hoarding was revealed in the ninth year 
after Hijrah , and so how can the earlier rule of Zakah abrogate a 
verse which was revealed seven years later? And therefore this 
narration is rejected from its text ( Dirayyatan ). 

These four angles are without a doubt sufficient to show that using 
this narration as evidence is invalid, and to invalidate the claim that 
the verse is abrogated, and accordingly this narration is not suitable 
to be used as a proof that it is permissible to hoard if Zakah had 
been paid upon it. 

And those who permit hoarding if the Zakah is paid upon it 
say that the evidence is that the Muslim is not accountable 
financially beyond Zakah , and the evidences for this are many, 
such as the agreed upon narration of the Messenger & to the 
Bedoiun: 

ca ISjJl ^jjj^ aJJ! JJ jS~ij :Jli of ... °fs- jjL lid ...» 

of VI A : JlS tp 

“he was asking about Islam...till he said: And the 
Messenger of Allah (saw) told him about the Zakah (obligatory 
charity). The inquirer asked: "Am I obliged to pay anything 
besides this?" The Messenger of Allah (saw) said, "No, but 
whatever you pay voluntarily out of your own free will.” and what 
the Messenger said: 

Jp~ (3 

“There is nothing due on wealth other then Zakah.” 
(reported by Ibn Maja from Fatimah Bint Qays), and the narration 
in Tirmidhi that he considered Hasan from Abu Hurayrah that the 
Prophet & said: 
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P U ilJLAs ali dJJU alSj cJiSl lil» 

“When you pay the Zakah you have fulfilled what is 
required of you”. These narrations indicate that there is nothing 
upon a Muslim’s wealth except for Zakah, so the words of the 
Messenger 




“Nothing else is upon you ” and: 


«j>- (JbJi (3 

“there is nothing due on wealth ” and: 

«ddlp U oldzs Ill» 

“joh have fulfilled what is required of you ” are general 
and so they encompass anything obligated from wealth. And this, 
therefore, indicates the permissibility of hoarding as long as the 
Zakah that is obligatory upon the Muslim is paid. 

The answer to this is that the forbiddance of hoarding is an 
issue independent from Zakah, and the information mentioned 
prevents the obligating of any other rights in addition to Zakah, 
which does not prevent the presence of additional rules connected 
to wealth. Hoarding is from the rules relating to wealth and not 
from the obligatory rights upon the wealth. So Allah (swt) did not 
impose any right other than Zakah over the wealth owned by the 
Muslim from the angle of it being wealth, but He (swt) legislated 
other rules for wealth which are not from the rules of Zakah, such 
as the rules of interest in gold and silver, and those relating to 
exchange of gold and silver, and those relating to gold and silver 
found buried, which are all from the rules regarding wealth. The 


139 



rules regarding wealth found in the ground are from the financial 
rules like the rest of the rules, and they are not from the obligatory 
rights upon the wealth, and so accordingly these narrations have 
nothing to do with the hoarding of wealth, and consequently these 
narrations do not indicate the absence of the forbiddance of 
hoarding wealth if the Zakah on it had been paid, and, therefore, 
the use of these narrations as evidence has been invalidated. 

This is with the knowledge that the two last narrations are 
disputed over as Al-Hafiz considered them both weak in Al- 
Talkhis, and especially the narration from Ibn Maja, since it is 
weak with a text that is conflicting. 

Ibn Maja reported in his Sunan : Ali Bin Muhammad told us 
from Yahya Bin Adam from Sharik from Abu Hamza from Al- 
Sha’bi from Fatimah Bint Qays that she heard the Messenger & 
say: 

“There is nothing due on wealth other than Zakah 

But Al-Tirmidhi reported it in his Sunan: Muhammad b. 
Ahmad Bin Muddawiya from Al-Aswad Bin Amir from Sharik 
from Abu Hamza from Al-Sha’bi from Fatimah Bint Qays who 
said I asked, or the Prophet ® was asked, about Zakah, and so he & 
said: 

JuJ' ^ 5t» 

“Indeed there is a duty on wealth aside from Zakah”. 

Its chain confirming, and rejecting the right except for 
Zakah is weak, and the weakness from Sharik though he is 
trustworthy but he had a bad memory, and from Abu Hamza who is 
agreed to be considered weak due to his contradictions and bad 
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memory, and for this reason he mentioned the narration once 
confirming and once rejecting. 

These are all the evidences of those who say that hoarding 
is permitted as long as Zakah has been paid upon it, in other words, 
all the evidences from which it is possible to find a semblance of an 
evidence that indicates the permissibility of hoarding if Zakah had 
been paid upon it, and they are flimsy evidences, and what is 
apparent is the effort to catch any way of using them as evidence, 
and it may be possible to say that there is nothing which justifies 
their use as evidence. The evidence that the verse regarding 
hoarding was revealed seven years after the obligation of Zakah is 
enough to explain the invalidity of using these evidences as proof. 
Therefore, it is clear that the verse is explicit that hoarding is 
comprehensively forbidden (Hamm) even if Zakah had been paid 
upon it. 

One issue remains which is: what is intended by the words 
hoarding (Al-Kanz) in the verse? The answer is that what is meant 
by hoarding is collecting wealth on top of wealth without a need. 
Hoarding linguistically means to collect wealth on top of wealth 
and to preserve it, and wealth is hoarded in other words, collected, 
and the hoard is anything which has been collected together, under 
or over ground. It is mentioned in the Al-Muheet dictionary: “Al- 
Kanz,: the buried wealth, and it is hoarded and gold and silver and 
whatever is used to protect wealth”. Imam Abu Ja’far Al-Tabari 
said: “ Al-Kanz: Everything that is collected together, irrespective if 
it was held under or over ground”, and the one who wrote Al- ‘ain 
said: “ and it was stored”. This is the meaning of Al-Kanz (the 
hoard) linguistically, and the Quran is explained by the linguistic 
meaning alone, unless the Shari ’ah related a Shari ’ah meaning for 
something, in which case it is explained by its Shari’ah meaning. 
And the word Al-Kanz has no authentic Shari’ah meaning related 
for it, and so it must be explained by its linguistic meaning alone, 


141 



which is that simply collecting wealth on top of wealth without a 
need, for its own sake, is considered to be the blameworthy 
hoarding for which Allah (swt) promised a painful punishment for 
the one who carried it out. Therefore, burying wealth means to 
keep it preserved needlessly, and to store the wealth in other words, 
not having a need for it, since if wealth is for spending it is not 
needed to be buried or stored. Accordingly the intention behind the 
words hoarding of wealth in the verse is to store it without a need 
for which it is spent, and so it applies to every type of storing of 
gold and silver without a need. 


Article 143 

Zakah is collected from Muslims, and is taken from the wealth 
which the Shari’ah has specified such as money, the profits of 
trade, cattle and grains. It is not taken from anything which the 
Shari’ah did not mention. It is taken from every owner 
irrespective of whether they were legally 
responsible/accountable ( Mukallaf) such as the mature, sane 
person or whether they were not legally responsible such as the 
child and the insane. The Zakah is placed in a specific section of 
the Bayt Al-Mal, and is not spent except upon one or more of 
the eight categories mentioned in the noble Quran. 


This article encompasses the following five issues: first: the 
obligation of Zakah upon the Muslims; second: it is taken from the 
property that the Shari’ah specified and nothing else; third: it is 
taken from every owner; fourth: it is placed in a specific section of 
the Bayt Al-Mal, fifth: it is not spent upon anyone other than the 
specific individuals that meet certain characteristics and numbers. 
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As for the first issue, which is the obligation of Zakah, its 
evidence is the noble Quran such as His (swt) words: 



o * 

iyifj 


“And give Zakah” (TMQ 2:43), and: 



ItJ 3Ij 


“And establish prayer and give Zakah” (TMQ 33:33), 

and: 


jiLjj Js\ J'i j* £?> Sfj 



“Men whom neither commerce nor sale distracts from 
the remembrance of Allah and performance of prayer and 
giving of Zakah.” (TMQ 24:37). And there is also proof from the 
Sunnah, when the Messenger of Allah & sent Mu’adh to Yemen 
and said to him: 


«t_gjtyb lS Ip ^ JAjj cSiaO 3 if- 1st aJ)I 01 i4-*4fb> 


“teach them that Allah has made it obligatory for them to 
pay the Zakah from their property and it is to be taken from the 
wealthy among them and given to the poor. ” (agreed upon from 
Ibn Abbas), and the narration: 


<V^ J* #> 

“Islam is built upon five ” agreed upon from Ibn Umar, in 
which he & mentioned: 
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"and to give Zakah”. It is reported from Abu Hurayrah that 
a Bedouin came to the Prophet & and said: “ Guide me to an action 
that if I did it I would enter Paradise”. He & said: 






“Worship Allah and do not associate anything with Him, 
and establish the obligatory prayers, and pay the necessary 
Zakah, and fast Ramadan” (reported by Al-Bukhari). And it is 
narrated from Qais who said: “ Jarir Bin Abdullah said: 

<{^4^4 L 5f^' .JjAj 

“/ gave pledge of allegiance to the Messenger of Allah & 
on the observance of prayer, payment of Zakah, and sincerity and 
well-wishing for every Muslim. ” (agreed upon). These evidences 
indicate the obligation of Zakah, and as for the fact that is not taken 
from anyone other than the Muslims, this is due to the words of the 
Messenger ^ in the narration of Mu’ath: 

“taken from the wealthy”, and as for the fact that it is given 
to the Muslims and not to anyone else is due to the words in the 
same narration: 


«(4 J £ #j» 

“and given to the poor”, in other words, the Muslims. 
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With respect to the second issue, which is that Zakah is not 
taken from any property other than that which has been specified 
by the Shari ’ah , its evidence is that the Legislator (swt) restricted 
the categories from which Zakah is taken by defining the amount 
which is taken from each of these categories. So everything that the 
Shari'ah defined a Nisab (minimum level after which the Zakah 
becomes obligatory) for, has Zakah taken from it once it reaches 
the Nisab and if it doesn’t reach it then nothing is taken from it, due 
to what was related from Jabir who said: 


JSjjJt tjljl Oj.5 jj-Ii)) 


“The Messenger of Allah said: “No (Zakah) Sadaqa is 
payable on less than five Fiqiyas (Awaq) of silver, and on less 
than five heads of camels, and less than five Wasqs of dates.” 
(reported by Muslim). 

Zakah is not taken from property that has not had a Nisab 
defined by the Shari’ah. This is because though the verse is 
summarised ( Mujmal ), the narrations came and explained it. And 
so the narrations regarding Zakah explain the generality of the 
verse and are not specifications for it. There is a large difference 
between explanation and specification. The prayer came in a 
summarised form: 



“And establishes the prayer” (TMQ 2:43) and the 
Messenger & came and explained it, and so anything outside of 
what the Messenger & explained as part of the prayer is not 
permitted to be considered relevant, since we are restricted by what 
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the Messenger & explained. In the same manner, the verse 
regarding Zakah came in a summarised form: 



“And give Zakah” (TMQ 2:43): 

4 ^ y 


“Take, [O, Muhammad], from their wealth.” (TMQ 

9:103): 


J-yoJ 1 




“Zakah expenditures are only for.” (TMQ 9:60), and the 
narrations came and explained the categories from which Zakah is 
taken by explaining the amount which is taken from these 
categories, and the Nisab for them, Zakah is not taken from 
anything else, and it is forbidden to take Zakah from anything other 
than whatever the Shari’ah mentioned the Nisab for and the 
amount taken from it. So accordingly there is no Zakah upon 
housing, or cars or olives, since the Legislator did not mention the 
Nisab for any Zakah upon them, nor the amount which should be 
taken from them if they reached the value of the Nisab , and, 
therefore, there is no Zakah upon them, and taking Zakah is limited 
to the properties which have been mentioned in a Shari’ah text. 
Therefore, Zakah is only taken from the ten things which have been 
mentioned in authentic texts, which are camels, cows, cattle, gold, 
silver, wheat, barley, dates and raisins. 

As for camels and cattle, the evidence is what has been 
related from Al-Zuhri from Salem from his father who said: 
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“And the Messenger wrote the Sadaqah (Zakah), and died 
before he could send it to his governors; he said: and so Abu 
Bakr sent it and acted according to it until he died, and then 
Omar did so. He said: Omar died the day he died, and wrote in 
his will: that there was a sheep (to be given) for every five camels, 
until twenty four camels.If there were twenty five camels, then a 
female baby camel (Bint Al-Makhaadh) is due, and if they didn’t 
have one, then a male camel son of a milk-bearing camel (Ibn 
Laboon). If there were more than thirty five camels, then a 
daughter of a milk-bearing camel (Bint Laboon) is due up to forty 
five camels, and if there is one more up until sixty, then a female 
camel (Hiqqah) is due, and if there is more than that up to 
seventy five, then a female camel whose front teeth (Jaza ’a; older 
than four years) is due, and for more than that up until ninety 
then two daughters of milk-bearing camels are due, and if there 
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are more than that up one hundred and twenty then two female 
camels are due, and if there are more than that then for every 
fifty a female camel is due and for every forty a daughter of a 
milk-bearing camel is due. And in cattle, for every forty until one 
hundred and twenty one female sheep is due, if there is one more 
than that up until two hundred then two female sheep are due, 
and if there are more than that then up until three hundred three 
female sheep are due, and if there is more than that then nothing 
is due until four hundred, at which point a female sheep is due 
for every one hundred” (reported by Ahmad and Abu Dawud and 
Al-Tirmidhi). It is narrated from Anas: l Abu Bakr wrote to them: 
this is the obligation of Sadaqah which the Messenger of Allah & 
enjoined upon the Muslims, as Allah, the Mighty and Sublime, 
commanded the Messenger of Allah (reported by Al-Bukhari), 
and then mentioned camels and cattle in the same manner as the 
narration of Al-Zuhri. The Bint Al-makhaadh is a female camel 
between one and two years, and a Bint labun is older than two 
years whose mother is milk bearing through giving birth, and the 
daughter of such a camel is called the Bint labun. And the Hiqqah 
is the female camel older than three years, and the Jaza ’a is older 
than four. The fact that the narrations mentions the Bint Labun for 
more than thirty five camels indicates the permissibility to give a 
Bint Labun instead, which is why Bukhari added female'. 

As for cows, the evidence is what has been related from 
Mu’adh Bin Jabal who said: 

j' l k-j °y> cM l 

*4 f 2 * , 

“The Messenger of Allah & sent me to Yemen, and 
commanded me to take from every thirty, cattle a male or female 
Tabi' (two-year-old baby cow), and from every forty, a Musinnah 
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(three-year-old cow)” (reported by Ahmad, Abu Dawud, Al-Nasa’i 
and Al-Tirmidhi who considered it Hasan). Yahya b. Al-Hakm 
narrated from Mu’adh who said: 


''fs ja Jl Ji ja O' fU' 
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“The Messenger of Allah sent me to take the Sadaqah 
from the people of Yemen, and commanded me to take a Tabee’a 
from every thirty, and a Musinnah from every forty, and then 
they asked me what should be given for between fifty and sixty, 
and sixty and seventy, and eighty and ninety, and so I returned 
and informed the Prophet & who commanded me not to take 
anything between those” (reported by Ahmad with a chain 
considered Hasan by Al-Zayn). Ahmad reported that Mu’adh Bin 
Jabal who said: 


«dld Jl)\ y&f <_£$ a 1J' Jjlij yyfc ^J» 

“The Messenger of Allah didn’t command me to take 
anything ofAwqas Al-Baker. ” Al-Awqas is the plural of Waqs and 
it is the amount between the Tabee’ah or Tabee’a, and the 
Musinnah, or Musinnah. The Tabee ’ah or Tabee ’a are the male and 
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female cows of less than one year in age, and the Musinncih is the 
female cow in her second year. 

As for gold and silver, its evidence is what is related from 
‘Ali b. Abi Talib (ra) from the Prophet ® who said: 


^ X A O' ' * 0 ' ' "''s'' 
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“ When you possess two hundred Dirhams at the end of the 
year (if you still have all of them), five Dirhams are levied on 
them as Zakah. There is nothing upon you (to be paid) in gold, 
until it reaches (the value of) twenty Dinars. When you possess 
twenty Dinars, at the end of the year, then there is half a Dinar 
levied on it (as Zakah)” (reported by Abu Dawud and it is Hasan). 
A Dirham is six Daaniqs, and a Daniq is two Qiraats, and a Qiraat 
is two Tazuj and a Taz.uj is two Habbah, and a Habba is a sixth of 
an eighth of a Dirham , which is a part of the forty eight parts of a 
Dirham. This is the weight of the Shari’ah Dirham which is 
mentioned in the narration. A Dinar is a Mithqaal, and the 
Mithqaal is a Dirham and 3/7 of a Dirham , which is the weight of 
the Shari ’ah Dinar mentioned in the narration. 


As for wheat, barley, dates and raisins, the evidence is what 
has been related by Al-Hakim and Al-Bayhaqi and Al-Tabarani 
from the narration of Abu Musa and Mu’adh when the Prophet & 
sent them both to Yemen in order to teach the people the issue of 
their Deen, saying: 

<Kyidly y^ddl N/i iJAb S)) 
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“Do not take Sadaqah (Zakah) except from these four: 
Barley, wheat, raisins and dates” (authenticated by Al-Hakim and 
Bayhaqi said that the narrators are trustworthy and the chain is 
connected). Al-Daraqutni reported in his Sunan from Abdullah 
BinAmrf who said: 


1(3 ot5jil djol (JGil)) 

“The Messenger of Allah made Zakah only in the 
following four: Barley, wheat, raisins, and dates”, and it is 
narrated from Al-Shu’ba that the Prophet & wrote to the people of 
Yemen saying: 

SlaJ-l ^3 ‘tia-Gdl Gil)) 


“Sadaqah (Zakah) is only in wheat, barley, dates and 
raisins” (reported by Al-Bayhaqi from Al-Shu’ba as a Mursal 
narration). 

As for the narrations that mention Zakah upon corn - they 
are weak. For example Ibn Maja reported from ‘Amru b. Shu’ayb 
from his father from his grandfather: 


«5jjJlj slSji' dill Jj-G) Gr* 1 Uij>; 


“The Messenger of Allah made Zakah in the following: 
barley, wheat, raisins, dates and corn”. Al-Hafiz said in Al- 
Talkhis: “Their chains, in other words, the chains of Al-Daraqutni 
and Ibn Maja, are baseless since Al-Arzami is in them and he is 
rejected.” And similarly what Al-Bayhaqi reported from Al-Hasan 
who said: 
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“The Messenger of Allah did not make Zakah obligatory 
except in ten things: camels, cows, sheep, gold, silver, barley, 
wheat, dates, raisins - Ibn ‘Uyayaba said: I think he said and 
corn”. Al-Hafiz said in Al-Talkhis that the report of Al-Hasan is a 
Mursal narration from ‘Amru b. ‘Ubayd who is very weak, and 
Abu Hatim said his narrations are not considered. Similarly Al- 
Bayhaqi himself mentioned in his Sunan Al-Kubra in another 
report from Al-Hasan which had ‘Amru b. ‘Ubayd in it: 

C-iiJ' ySij jJtffjs ifZS- ^ SfJ '&SLeb\ 4AJ1 Jjicj ^J» 
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“The Messenger of Allah did not obligate Sadaqah 
(Zakah) except upon ten and then he mentioned them, and 
mentioned a type of barley, but didn’t mention corn”. So, the two 
narrations with their weak chains, are different, and so accordingly 
the narration about the Zakah upon com is weak. 

These are the four categories (wheat, barley, dates and 
raisins) that have Zakah taken from them, and no Zakah is taken 
from anything else at all. As for what is narrated from Jabir that the 
Prophet said: 

((jjA }l ijj..<?) AljlkJl) 


“A tenth is payable on what is watered by rivers, or rains, 
and a twentieth on what is watered by camels.” (reported by 
Muslim), and what is narrated from Ibn Umar that the Prophet & 
said: 
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“A tenth is due as Zakah, on every plant watered by 
heaven (rain water), springs, or underground water (i.e. watered 
without effort). While half a tenth is paid on what is watered by 
irrigation (i.e. machines are used).” (reported by Al-Bukhari), and 
Al- ‘itri is something that takes its water through its roots without 
necessarily being watered, and from Abu Sa’id that the Prophet & 
said: 


y,A)) 

“No Sadaqa (Zakah) is payable on less than five Wasqs of 
(dates or grains”'. All of these narrations are summarised ( Mujmal ) 
texts regarding the Zakah upon crops and fruits, which other 
narrations came and explained, and defined exactly what has Zakah 
taken from it, and above that their explanations came in a 
restrictive manner, such as what was mentioned by Al-Hakim and 
Al-Bayhaqi and Al-Tabarani: 

op? ^ aSjJvzJi tJAd *)!)) 

“Do not take Sadaqah (Zakah) except from these four” 
(authenticated by Al-Hakim and Al-Bayhaqi said its narrators are 
trustworthy). And what Al-Daraqutni reported in his Sunan: 

Jlj 4I2A4 1(3 ol5pl djol (JyA tip) 

“The Messenger of Allah only made Zakah in: Barley, 
wheat, raisins, and dates”. There is no doubt that the words: 
“not” and: “except” in the first narration, and: “only” in the 
second, are all styles of restricting. Accordingly they indicate the 
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restriction of Zakah of crops and fruits to these four, and this is 
why the narrations: “ whatever is watered by the sky” and: 
“whatever is watered by the rivers” and so on are not related to 
taking Zakah from whatever is grown, but rather they are 
summarised texts explained by other texts, and Zakah upon what is 
grown is restricted to being taken from the five mentioned 
categories and nothing else. This is supported by other narrations of 
the same meaning, such as what was related by Al-Daraqutni in his 
Sunan from ‘Amru b. Shu’ayb from his father from his grandfather 
that the Prophet said: 


“A tenth is due from dates, raisins, wheat and barley All 
of this indicates that Zakah upon crops and fruits is only taken from 
specific categories, counted in some narrations as four which are 
barley, wheat, raisins and dates, and there are many narrations 
about this and all of them authentic. This all confirms that there is 
no Zakah on crops and fruits except what is mentioned in these 
texts. 

With respect to His (swt) words: 

^ S LyJ >■ _>4 JL>- 

“And give its due [Zakah] on the day of its harvest” 

(TMQ 6:141), this verse was not revealed for Zakah since it is a 
Makkan verse, and Zakah was only obligated in Madinah, which is 
why it mentions pomegranates which does not have anything due 
upon it. Mujahid said: ‘‘if he harvested his crop he would throw it 
to them from the grain tips, and if he found (fruit on) his palm trees 
he would throw it to them from the stalks”. And an-Nakha’i and 
Abu Ja’far said: “this verse is abrogated, and it is understood in 
relation to whatever resulted from his harvesting, evidenced by the 
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fact that the pomegranate mentioned after it has no Zakah upon it”. 
It is mentioned in the Al-Muheet dictionary: “harvesting crops, and 
plants are harvested....to cut by sickle”. So even if it is accepted 
that it is part of Zakah then it is applied to whatever has been 
harvested, because pomegranate is not harvested, and so it is from 
the summarised class of evidence, and the narrations came and 
explained from which harvested things Zakah applies to, which are 
wheat, barley and com. In any case, since the verse was revealed in 
Makkah, and Zakah had not yet been obligated, there is enough 
reason not to use it as evidence. 

As for what was related from Abu Sayyarah who said: 

4 (J4 cAi : (Jd 4 5 ll : (Jd ^ 01 4 d^Aj 4 : cAA) 
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“/ said: O Messenger of Allah, I have bees. He said then 
pay a tenth. I said: O Messenger of Allah, protect their mountains 
for me, so he did ”, and what was narrated from ‘Amru b. Shu’ayb 
from his father from his grandfather who said: “ Hilal, a man from 
the tribe of Banu Mat'an, brought a tenth of honey which he 
possessed in beehives to the Messenger of Allah &. He asked him 
(the apostle of Allah) to give the wood known as Salabah as a 
protected (or restricted) land. The Messenger of Allah & gave 
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him that wood as a protected land. When Umar Ibn Al-Khattab 
succeeded, Sufyan Ibn Wahb wrote to Umar asking him about 
this wood. Umar Ibn Al-Khattab wrote to him: If he (Hilal) pays 
you the tithe on honey what he used to pay to the Messenger of 
Allah & leave the protected land of Salabah in his possession; 
otherwise those bees are like those of any wood; anyone can take 
the honey as he likes.”. These are not suitable as evidence that 
Zakah is taken from honey. This is because the chain of the 
narration of Abu Sayyarah is disconnected (Munqati ’), as it is from 
Sulayman b. Musa from Abu Sayyaara and Bukhari said: 
“Sulaiman did not meet anyone from the companions and there is 
nothing regarding Zakah on honey that is authentic”. The narration 
of ‘Amru b. Shu’ayb is reported by Abu Dawud and Al-Nasa’i, and 
Ibn ‘Abd Al-Barr considered it Hasan in Al-Istidhkar, but despite 
that it does not indicate that Zakah is obliged upon honey, since he 
paid it voluntarily and the valley was kept for him in exchange, as 
proven by the evidence of what Umar (ra) did having understood 
the reason and, therefore, made a similar order. This is supported 
by what is reported from Sa’d b. Abu Dhi’ab: 

Jd Ajlj ed) 

“That the Prophet & appointed him over his people and 
he said to them: Give a tenth of the honey ”, which is considered a 
weak narration by Bukhari and Al-Azdi and others, and any how 
Shafi’i said: “And Sa’ad Bin Abi Dhi’ab told what was indicated 
that the: 


4j aJ o\j aJIj 




“Prophet & did not order him with that, but rather it was 
something he thought of and voluntarily suggested it to his 
people ”. All of this indicates that there is no Zakah upon honey and 


156 



even the narrations which are used as evidence indicate that there 
was no obligatory Zakah upon it. 

All of these texts indicate that no Zakah is taken from 
anything which the Shari ’ah has not explained the Nisab for. This 
is because the texts explain the Nisab, and the amount which 
should be taken, and, therefore, Zakah is obligatory upon it. And 
the question would be, upon what basis can Zakah be taken from 
anything which has no text related to it? And upon what basis could 
a specific amount be taken from it? This is especially the case since 
the texts which explained the Nisab and the amount due did not 
come with an Illah, and so it would not be correct to do Qiyas upon 
them (in other words, to use them as a basis for analogy). Above 
that, there are other texts which have explained the specific things 
that Zakah is due upon, and didn’t stop there but rather restricted 
Zakah to these things, and used more than one style to demonstrate 
this restriction. This alone indicates that Zakah is not taken from 
anything other than the specific items which are mentioned in the 
texts, and nothing at all is due from anything else. 

It might be argued that the text in the Quran and Sunnah 
made the obligation of Zakah general upon all wealth, since in the 
Quran He (swt) said: 

J-V3 

“Take, [O, Muhammad], from their wealth a charity,” 

(TMQ 9:103): 


“And those within whose wealth is a known right ” 

(TMQ 70:24) and in the narration: 
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“Teach them that Allah made Sadaqah (Zakali) from 
their property obligatory upon them” (agreed upon from Ibn 
‘Abbas), and this encompasses all the categories of wealth, and so 
Zakah is binding upon all of them except from anything the 
Shari’ah made as an exception, and the Shari’ah did not make 
anything an exception except for horses and slaves due to his ® 
words: 


“No Sadaqah (Zakah) is to be paid on one’s horse (that 
he rides) or one’s slave” (agreed upon from Abu Hurayrah). 

The response is that this text is summarised ( Mujmal ) and 
requires clarification, and the Sunnah clarified it comprehensively 
like interest, since the prohibition regarding interest came 
summarised and the Sunnah explained it, so it cannot be said that 
interest is prohibited in everything since the prohibition was 
general, rather it is said that interest is prohibited in usurious wealth 
which the Sunnah came and explained since the text was 
summarised and the Sunnah explained it, and so there is no interest 
in anything else. In the same manner it cannot be said that Zakah is 
obligatory in everything since the order for it came in a general 
form, but rather it is said that Zakah is obligatory in the wealth 
which the Sunnah came and explained the Nisab of the Zakah for, 
and in that manner explained the categories of wealth that Zakah is 
taken from. This is since Allah (swt) gave a general summarised 
order for Zakah, and did not explain the amount which should be 
taken nor when it should be taken, and so the narrations came and 
explained the obligatory amounts due, the Nisab after which these 
amounts become due, when they would be obligatory, and whether 
it would become due simply due to it being held such as with crops 
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or after a period of time such as with gold and silver. Consequently 
Zakah is taken according to this explanation from the Sunnah, and 
so the wealth which the Sunnah explained how and when Zakah is 
taken from is the wealth upon which Zakah is due, and anything 
else has no Zakah due upon it. Rather, it cannot be taken from it in 
any way since the time of when it would be due is not known, or 
the amount to be taken, or the Nisab after which it would become 
due, and so it would not be at all possible to take from anything 
other than what the Shari ’ah explained. 

There are clear texts reported in these issues: it is related 
from Abu Hurayrah who said: 
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" The Messenger of Allah & said: “Any person who 
possesses gold or silver and does not pay what is due on it (i.e., 
the Zakah); on the Day of Resurrection, sheets of silver and gold 
would be heated for him in the fire of Hell and with them his 
flank, forehead and back will be branded.” (agreed upon), and he 
& said: 


JijjJ! Ij* d'jl ( _ r w 

“There is no Sadaqah on less than five Dirham” (reported 
by Muslim from Jabir), and it is related from Ali Bin Abi Talib (ra) 
from the Prophet 
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‘7/ yoi/ /lave two hundred Dirham for a year, then five 
Dirham are due from them, and there is nothing upon you (in 
terms of gold) until you have twenty Dinar, so if you have twenty 
Dinar for a year then half a Dinar is due” (reported by Abu 
Dawud and it is Hasan). And the Prophet ^ said: 
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“There is no owner of camels, cattle or sheep who does 
not give Zakah on them, but they will come on the Day of 
Resurrection as big and fast as they ever were, and will gore him 
with their horns and trample him with their hooves.” (agreed 
upon from Abu Hurayrah), and he & said: 

Jlj dlzA-lj | Jlj» 


“A tenth is due on dates, raisins, wheat and barley” 
(reported by Al-Daraqutni in his Sunan from ‘Amru b. Shu’ayb 
from his father and from his grandfather). And it is reported from 
the same chain: 


cCvJ-llj jjAllj sij-l : j l\if l ^jjg ill ^ Ccl» 

“The Messenger of Allah & only made Zakah in wheat, 
barley, dates and raisins”. And from Mu’adh Bin Jabal when he 
was sent to Yemen by the Prophet & who said to him: 
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“Take grains from grains, sheep from sheep, camels from 
camels and cows from cows. ” (reported by Abu Dawud, Ibn Maja 
and Al-Daraqutni). 

Accordingly, Zakah is only obligatory upon the wealth 
which the text came and explained, and is not obligatory upon 
anything else at all. 

As for the claim that the Prophet ^ made certain wealth as 
an exception from Zakah, which are the slaves and horses, and this 
means that anything which was not made an exception has Zakah 
due upon it, is a false claim, since the Prophet & did not make 
specific wealth as an exception from Zakah as he ® did not say that 
Zakah is obligatory upon all wealth except for slaves and horses. 
Rather the order regarding Zakah came summarised (. Mujmal ) and 
the texts clarified in detail what was summarised, and so the issue 
of exception is not present at all. As for the story of the slaves and 
horses, the Messenger did not make them as an exception but 
rather he simply informed that there is no Zakah due upon them; 
Al-Bukhari reported from Abu Hurayrah who said: 

“The Prophet & said: “There is no Zakah either on a 
horse or a slave belonging to a Muslim.”, and in another chain 
from Abu Hurayrah from the Prophet & who said: 

“The Muslim does not have to pay Sadaqah on his slave 
or his horse.”, and from Ali (ra) who said: 
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“The Messenger of Allah said: “7 have exempted you 
from having to pay Zakah on horses and slaves, bring Zakah of 
...” (reported by Ahmad and the authors of the Sunan, and Al- 
Hafiz said its chain is Hasan), and this is not an exception rather it 
is only information, and, therefore, it is not wealth which has been 
made as an exception from Zakah. 

In the same manner there is a text which mentions that there 
is no Zakah on donkeys; Abu Hurayrah said: 




Ass 
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'The Messenger of Allah & was asked about Zakah upon 
donkeys, and he said: “Nothing has come to me with respect to it 
except this verse - : “So whoever does an atom's weight of good 
will see it, And whoever does an atom's weight of evil will see 
it.” (TMQ 99:7) (agreed upon), and he ^ was also asked about 
horses as mentioned in the narration of Abu Hurayrah. This was not 
an exception, rather it was simply an answer to a question, and this 
cannot be considered as the Messenger ££ making slaves, horses 
and donkeys as exceptions to wealth and so saying: “there is no 
Zakah upon these and Zakah has been made obligatory upon all 
wealth”, since this completely contradicts the Shari ’ah texts on the 
issue. There is no exception reported in the texts at all, because 
exception occurs if there is a general text regarding a rule, and in 
the same text, in other words, the same sentence, there is an 
exception made to that through one of the instruments or styles 
used to make an exception. For example: “the people came except 
Muhammad”, or: “Zakah has been obligated upon everything 
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except for horses and slaves”. Or it could occur if there was a 
general text, and another specific text came which specified the 
generality of the first text and was thereby an exception from it, 
and this is not present in the texts regarding the horses, slaves and 
donkeys because the text regarding Zakah was a summarised 
( Mujmal ) text and the Sunnah came and explained it. Additionally 
the narration regarding the horses and slaves did not come as a 
general sentence which was then made an exception to through the 
use of one of the instruments or styles of making exceptions, but it 
was rather a separate sentence and is, therefore, considered to be 
information and not an exception. 

As for Zakah upon trade, the evidence for its obligation is 
the narration and the Ijma ’ of the companions: Abu Dawud 
reported by his chain from Sumura Bin Jundub who said: 
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“The Messenger of Allah & used to command us to pay 
the Zakah upon what we had prepared for sale” (Al-Hafiz said in 
Bulugh Al-Muram that Abu Dawud reported it and its chain has 
some weakness). And from ‘Amru b. Hamas from his father who 
said: “ Omar commanded me and said: pay the Zakah on your 
propert, and so I said: I have no property other than pipes and 
condiment. So he said: value them and then pay the Zakah upon 
them” (reported by Ahmad, Al-Shafi’i and others). These and 
similar stories to this spread and no one amongst the companions 
rebuked it and so, therefore, it is considered to be an Ijma ’. There is 
no Zakah due upon pipes and condiment themselves, and they are 
not normally possessed in such a big quantity such that there would 
Zakah due upon them unless they were amassed for trade, and so 
this is an indication that they were prepared for trading. 
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As for the third issue, which is the taking of Zakah from 
every owner, this means that Zakah is taken from every Muslim, 
male or female, sane or insane, mature or prepubescent. With 
respect to male and female, this is apparent from the generality of 
the texts, since Zakah is a right connected to the wealth and it is the 
single duty due from the wealth from the angle of it being wealth, 
which is why Allah (swt) said: 




“Take, [O, Muhammad], from their wealth a charity. ” 
(TMQ 9:103) and: “And those within whose wealth is a known 
right ” (TMQ 70:24) and in the narration: 

«lAlJ Ip aJJI 51 


“then teach them that Allah has obligated Sadaqah 
(Zakah) upon their property” (agreed upon from Ibn ‘Abbas), and 
in the agreed upon narration which came as an answer to the 
question of the Bedouin: 
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“he was asking about Islam...till he said: And the 
Messenger of Allah (saw) told him about the Zakah (obligatory 
charity). The inquirer asked: 'Am I obliged to pay anything 
besides this?" The Messenger of Allah (saw) said , "No, but 
whatever you pay voluntarily out of your own free will.” which 
indicate that the obligation is upon the wealth from the aspect of it 
being wealth, without any consideration as to whether the owner 
was legally responsible or not. Allah (swt) made many obligations 
upon the Muslim who owned wealth in his characteristic as 


164 



someone who possessed wealth, or in other words, was rich, such 
as the obligation of Jihad with wealth, and finding the hungry, and 
paying expenses, and so on, but He (swt) did not obligate anything 
upon the wealth which was owned by Muslims except for one right 
which is Zakah, and restricted the obligatory rights over wealth to it 
and forbade any other right to be imposed upon it. This indicates 
that the obligation is empowered over the wealth in its aspect as 
wealth without looking at whether the owner was legally 
responsible or not, and this is a proof that wealth is what has Zakah 
taken from it, even if its owner was not legally responsible, in other 
words, even if they were a child or insane. Additionally, when 
Allah (swt) ordained obligations upon the Muslim, in his capacity 
as an owner of wealth, in other words, rights connected to wealth, 
they were obligated upon the Muslim generally irrespective of 
whether they were legally responsible or not, such as paying 
upkeep for close relatives and wives, and any criminal penalties or 
fines, and paying the value of anything which they destroyed, and 
so all of these are obligatory upon the child and the insane since 
they are connected to the wealth, and the Zakah is the same since it 
is a right connected to wealth. Above and beyond that, the Prophet 
& said: 
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“One who becomes the guardian of an orphan, who owns 
property, must trade on his behalf and not leave it (saved and 
unused) until it is all eaten up by Zakah (which is paid yearly)”, 
in other words, the Zakah, reported by Al-Tirmidhi and Al- 
Daraqutni fromAmrf Bin Shu’ayb from his father from his 
grandfather ‘Abd Allah b. ‘Amru, and even though Al-Muthna b. 
Al-Sabah, who is differed over, is in the chain, it is also reported 
from ‘Amru b. Shu’ayb to Umar Bin Al-Khattab (ra) as a Mawquf 
narration, and analogy ( Qiyas ) is made with the insane on the basis 
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that both are not legally responsible, and so whatever is obligatory 
upon the child who is not legally responsible is similarly obligatory 
upon the insane person. 

As for the fourth issue, which is the fact that it is placed in a 
special section in the Bayt Al-Mcil, this is because whatever wealth 
is due to the Muslims, and the owner is not specified, then it is 
from the rights of the Bayt Al-Mal. And every right which is 
necessary to be spent upon the interests and affairs of the Muslims, 
is a right upon the Bayt Al-Mal. Zakah, although it is from what the 
Muslims deserve, however its owner has been specified by the text 
of the Legislator (swt), since the Shari ’ah specified its owner at the 
time it specified the aspects which it should be spent upon, and 
limited it to those eight areas alone. Allah (swt) said: 
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“Zakah expenditures are only for the poor and for the 
needy and for those employed to collect [Zakah] and for 
bringing hearts together [for Islam] and for freeing captives [or 
slaves] and for those in debt and for the cause of Allah and for 
the [stranded] traveller.” (TMQ 9:60), and as long as it has been 
restricted to these aspects then it is not from the rights of the Bayt 
Al-Mal , since it is wealth for specific aspects which is not permitted 
to be spent anywhere else, and the Bayt Al-Mal is simply the place 
for safekeeping it, but it is not considered part of the rights of the 
Bayt Al-Mal. Rather the Bayt Al-Mal is simply the place for storing 
the wealth because it is paid to the Khalifah and he is the one who 
distributes it; it is reported from Anas that a man said to the 
Messenger of Allah 
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“If / gave Zakah to your Messenger then am I absolved 
with Allah and His Messenger”, He said: “Yes, if you gave it to 
my Messenger then you are free of blame with Allah and His 
Messenger, so you have its reward, and its sin is on the one who 
alters it” (reported by Ahmad and authenticated by Al-Haythami 
and Al-Zayn). And it is reported from Bashir b. Al-Khasasiyah who 
said: 
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“We said: O Messenger of Allah, some people who collect 
Zakah collect more than is due, can we hide our property to that 
proportion? He said: no.” (reported by Abu Dawud and ‘Abd Al- 
Razzaq, and Al-Mundhiri did not comment upon it). So this is 
proof that the Zakah is paid to the Khalifah and he is the one who 
sends his governors and workers to gather it, and then it is spent 
upon the specified aspects according to his opinion and Ijtihad, 
which is why the place for safekeeping it is the Bayt Al-Mal. 
However this is simply to store the Zakah since it cannot be spent 
anywhere except upon the areas specified, and, therefore, it is 
placed in a special section. So even though Zakah is from the 
income of the Bayt Al-Mal since it is paid to the Khalifah , and 
people are punished if they defer paying it, it is not spent 
unrestrictedly according to his opinion and Ijtihad , but rather his 
opinion and Ijtihad is restricted within the aspects, or restricted to 
those deserving of Zakah alone and nothing else. 
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As for the fifth issue: the fact that it is not spent except 
upon the specific individuals whose characteristics and numbers 
have been defined, is because Allah (swt) specified whom Zakah 
can be given to and limited its spending to those whom He (swt) 
had defined; Allah (swt) said: 
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“Zakah expenditures are only for the poor and for the 
needy and for those employed to collect [Zakah] and for 
bringing hearts together [for Islam] and for freeing captives [or 
slaves] and for those in debt and for the cause of Allah and for 
the [stranded] traveller.” (TMQ 9:60). So it has been limited by 
the word: “Only (Innama)” which is from the styles of restriction, 
and, therefore, it is not permitted to spend it on anyone other than 
them at all, which is why the Messenger & said: 

“It is not permissible to give charity to a rich man (or one 
who is independent of means) or to one who is strong and 
healthy” reported by Al-Tirmidhi from ‘Abd Allah b. ‘Amru, and 
he said it was Hasan, and Al-Hakim reported it from Abu Hurayrah 
and he authenticated it. And he ^ said regarding Zakah: 

V) sj» 

“and no rich man or one who is strong and able to earn 
has a share of Zakah.” reported by Ahmad and Abu Dawud and 
Al-Nasa’i and Al-Dhahabi said that the narration is authentic and 
its narrators are trustworthy. 
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So this is evidence that it is not spent on anything at all 
outside of the mentioned eight categories. 

Article 144 

Jizya is collected from non-Muslims (people of Dhimma). It is to 
be taken from the adult men if they are capable of paying it, 
and it is not taken from women or children. 


Its evidence is from the Quran and the Sunnah. As for the 
Book, Allah (swt) said: 



“Until they give the Jizyah willingly while they are 

humbled. ” (TMQ 9:29). As for the Sunnah then: 
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“The Messenger of Allah wrote to the fire-worshippers of 
Hajar, calling them to Islam, whoever becomes Muslim, it is 
accepted from him, otherwise the Jizya is imposed upon him and 
that his slaughtered meat is not eaten and is not married to a 
woman” (reported by Abu ‘Ubayd in Al-Amwal, Abu Yusuf in Al- 
Kharaj and others). It is only taken from the one capable due to His 
(swt) words: “Out of hand”, in other words, from the one capable. 
It is taken from the men, not the women or children, due to the 
words of the Prophet £& to Mu’adh: 
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“Take one Dinar from everyone who has reached the age 
of puberty (Halim)” (reported and authenticated by Al-Hakim). 
And Al-Bayhaqi reported in his Sunan Al-Kubra from ‘Amru b. 
Shu’ayb from his father from his grandfather that the Messenger of 
Allah *: 

“imposed one-Dinar Jizya upon every male adult 
(Muhtalim) in Yemen.” and the use of the words halim and 
Muhtalim with the masculine form indicates that it is not taken 
from women nor those who have not reached puberty, and similarly 
Umar (ra) wrote to the leaders of the army: 

&At- jA 

“Impose the Jizya, and do not impose it upon the women 
and children, and do not impose it except upon the one who uses 
the blade”, and it is not known that anyone rebuked him over that 
and so it is considered to be an Ijma In the same manner it is not 
taken from the insane as he is analogous with the child. 


Article 145 

Land tax is payable upon the Kharajiyyah land according to its 
capacity. Zakah is collected from the ‘Ushriyyah land according 
to the actual production. 


The evidence is what has been reported from Al-Zuhri who 

said: 
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“77/<? Messenger of Allah ruled that the people who 
became Muslim from Bahrain have their blood and property 
protected, apart from their land, since it was a booty for the 
Muslims, since they did not embrace Islam at first and rather 
resisted” (reported by Yahya b. Adam in Kitab Al-Kharaj ), in other 
words, they had resisted the Muslims. This is evidence that the 
lands of the countries that are conquered are considered part of the 
booty. Except that our master Umar (ra) came and kept the 
ownership of the land with the Bayt Al-Mal and left its benefits for 
those who lived upon it, and took land taxes from them in exchange 
for that utilisation, and these taxes were according to the potential 
of the land and not a fixed amount. Accordingly, areas of arable 
land (called Jarib) in parts of Iraq were taxed a Qafiz or a Dirham , 
and in other places the tax was upon different sizes of areas of 
arable land other than Jarib , and in areas of Al-Sham different sizes 
were used, and so it is known from this that he managed each land 
according to its capacity. 

This was with respect to the Kharajiyyah land, and as for 
the ‘Ushriyyah lands, which are the lands whose inhabitants 
embraced Islam without conquest, along with the Arabian 
Peninsula, the Zakah is taken from what is actually produced from 
the land, and this would be a tenth if it was watered by rainwater, 
and a twentieth if it was watered by irrigation. 


Article 146 

Muslims pay the taxes that the SharVah has permitted to be 
levied upon them in order to cover the expenditure of the Bayt 
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Al-Mal, on the condition that it is levied on that which is 
surplus to the individual’s needs according to what is normal, 
and has to be sufficient to cover the needs of the State. 


This article includes three issues: firstly, the payment of 
taxes; secondly, that these taxes are not taken unless it is surplus 
wealth to personal needs according to the norms; thirdly, they are 
only taken as required to fulfil the needs of the Bayt Al-Mal and not 
beyond that. 

As for the first issue, the word: “tax” is a Western term, 
which means what the authority imposes upon the subjects in order 
to manage their affairs. The question is: Is it permitted for the 
Islamic State to impose taxes upon the Muslims in order to 
administer their affairs? The answer to this is that the Shari’ah 
defined the income of the Bayt Al-Mal and fixed this income to 
administer the affairs of the subjects, and did not legislate taxes in 
order to administer their affairs. Additionally, the Prophet & used 
to administer the affairs of the subjects using these incomes, and it 
is not confirmed that he ^ imposed a tax upon the people, and that 
has not been reported from him ® at all. When he ® learnt that the 
people on the borders of the State were taking taxes upon the goods 
that were entering the land, he forbade them from doing so; it is 
reported from ‘Uqbah Bin Aamir that he heard the Messenger of 
Allah & say: 

“One who wrongfully takes an extra tax (sahib maks) 
will not enter Paradise.” (reported by Ahmad and authenticated 
by Al-Zayn and Al-Hakim), and Abu Khayr heard from RuwaylT 
b. Thabit who said: “I heard the Messenger of Allah & say: 
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“One in charge of imposing extra tax is in Hellfire”” 
reported by Abu ‘Ubayd in Al-Amwal, and it was reported by 
Ahmad and authenticated by Al-Zayn. And he said: “It means Al- 
‘Ashir”, and Al- ‘Ashir is the one who takes a tenth from the foreign 
trade. This indicates the forbiddance of imposing taxes according to 
the Western meaning of the word. The Messenger ££ said in an 
agreed upon narration from Abu Bakra: 
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“ Verily your blood, your property and your honour are as 
sacred and inviolable as the sanctity of this day of yours, in this 
town of yours, and in this month of yours”, which is general and 
encompasses everybody including the State, and taking taxes is 
taking the wealth of the Muslim without his agreement, which 
indicates the impermissibility of taking it. 

However, if the income of the BaytAl-Mal from the defined 
areas and fixed amounts were not sufficient to administer the 
affairs of the subjects, since it could occur that there are issues 
which require administering and the income of the Bayl Al-Mal had 
already been spent, then would it be permissible in this situation to 
impose taxes or not? The answer to that is that what the Shari ’ah 
obligated upon the Bayt Al-Mal includes what was obligated upon 
it alone and not obligated upon the Muslims, and what was 
obligated upon both the Bayt Al-Mal and upon the Muslims. It is 
not permitted for the State to impose taxes for the sake of whatever 
was obligated upon the Bayt Al-Mal alone and not upon the 
Muslims, so if there is money found in the Bayt Al-Mal it is used 
and if there is nothing then it is delayed until they find enough to 
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carry it out, and no taxes at all are imposed upon the Muslims for 
its sake. This is because the Shari’ah did not obligate that issue 
upon the Muslims, and so it is not permitted to impose taxes for it 
since taking taxes in this situation would be considered to be 
oppression which is forbidden ( Haram ). Likewise, it would also be 
considered as making obligatory something that Allah (swt) did not 
make obligatory, which is like forbidding something permitted, or 
permitting something forbidden, which is enmity against the 
Shari ’ah and the one who does it is considered to be a disbeliever if 
he believed in it, and sinful if he did not, accordingly it is not 
permitted for the State to impose a tax upon the Muslims which the 
Shari’ah did not make obligatory from the Quran and the Sunnah. 
Examples of this would be for the sake of the salaries of those 
collecting the Zakah, and giving to people in order to bring them 
closer to Islam/those whose hearts are to be reconciled, and giving 
to slaves in order to purchase their freedom, and to those indebted 
in order to repay what they owe. And such as building a new road 
while there was another one present, or building a dam while there 
was rain water, or establishing a hospital while there was another 
one present which fulfilled the need, or anything else similar to 
these, where its absence does not lead to the existence of Haram , 
but rather its presence leads to betterment and is complementary to 
what exists. It is not permitted for the State to impose taxes upon 
the Muslims for anything like this in order to carry it out, since the 
Shari’ah did not obligate that. The jurists said regarding similar 
issues that their right upon the Bayt Al-Mal is considered according 
to: “presence not absence”, so if there was wealth present then they 
would deserve to have it spent upon them, and if it was absent then 
the absence voided their right. 

As for what the Shari’ah obligated upon both the Bayt Al- 
Mal and the Muslims, then if there was no wealth to be found in the 
Bayt Al-Mal, or its wealth was finished, then in this situation the 
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State could impose taxes upon the Muslims in order to carry out the 
affairs which the Shari ’ah obligated upon both them and the Bayt 
Al-Mal. 

This is because it is confirmed by text that Allah (swt) 
obligated that upon them, and made the Imam responsible over 
them, so he is the one who collects this wealth from them and 
spends it upon the interests, such as the necessary expenditure upon 
the poor, the needy and the wayfarers, and there was not enough in 
the Bayt Al-Mal from the income of Zakah and everything else to 
spend upon them. This is since feeding the poor is obligatory upon 
the Muslims, as he €£ said: 




“Whenever the people of an area wake up with a hungry 
person amongst them, then Allah’s covenant and protection to 
them is absolved.” (reported by Ahmad from Ibn Umar and 
authenticated by Al-Hakim). Also, if there is not enough in the 
Bayt Al-Mal for the necessary expenditure upon the soldiers and 
war, and everything that is required for military preparedness, then 
a tax is imposed upon the Muslims in order for it to be carried out 
due to His (swt) words: 
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“And strive with your wealth and your lives in the cause 
of Allah.” (TMQ 9:41) and: “And the Mujahideen, [who strive 
and fight] in the cause of Allah with their wealth and their 
lives.” (TMQ 4:95), and it is reported from Anas who said: The 
Messenger of Allah & said: 
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“Strive against the idolators (Mushrikin) with your 
wealth, your hands and your tongues. ” (reported by Ahmad and 
Al-Nisa’i and Al-Nisa’i and Al-Hakim authenticated it and Al- 
Dhahabi agreed). And in the same manner everything which if it 
were not undertaken would cause a harm to the Muslims, such as 
opening a route where there was no alternative, and opening a 
hospital whose opening was a necessity, and anything else similar 
whose expenditure would be deserved from the angle of interest 
and service without an alternative, and being a necessity from the 
necessities, and that the Ummah would be afflicted with a harm if it 
was not present, then taxes are imposed upon the Muslims in order 
to carry it out because the removal of harm is obligatory upon the 
Muslims; the Prophet & said: 
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“There should be neither harming nor reciprocating 
harm” (reported by Ahmad from Ibn ‘Abbas, and Al-Hakim from 
Abu Sa’id Al-Khudri, and he authenticated it and Al-Dhahabi 
agreed). Likewise paying salaries for the army, judges and teachers, 
since these are from the issues that the Shari ’ah obligated upon the 
Muslims, since learning has been made obligatory upon them, and 
so has establishing the courts and Jihad, as has been indicated by 
explicit texts. Therefore, the State is permitted to impose taxes in 
order to carry out these issues which the Shari'ah obligated upon 
the Muslims alongside the Bayt Al-Mal, since the texts are explicit 
in their obligation upon the Muslims. This is the evidence for the 
first issue of the article. 

As for the second issue, its evidence is the words of the 
Messenger 
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“and the best Sadaqah is that which given out of 
surplus (agreed upon from Hakim Bin Hizam and Abu 
Hurayrah), and Al-Ghina is what the person did without, after 
taking what was necessary to fulfil his needs. It is reported from 
Jabir that the Messenger of Allah & said: 
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“The best of Sadaqah is that which given out of surplus; 
and the upper hand is better than the lower hand, and begin with 
the members of your household ” (agreed upon). And in another 
narration in Muslim from Jabir: 
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“Start by giving Sadaqah to yourself, and if anything is 
surplus, then for your family So he & made providing for the 
person whom it is obligatory to support secondary to providing for 
oneself, and the tax is similar to that because it is like support and 
Sadaqah. And Allah (swt) said: 
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“And they ask you as to what they should spend. Say: 
what you can spare.” (TMQ 2:219), in other words, that which 
would not be difficult to spend, which would mean that which is 
extra. This indicates that what is obligatory upon the Muslim as far 
as their wealth is concerned, irrespective of whether that was Zakah 
or maintenance, is only taken from whatever he has that is extra 
over what he needs according to the norms. Similar to that is the 
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tax, so it is not taken from the Muslim except from that which is 
extra and above what someone like him would require to fulfil their 
needs, or in other words, what is extra to what he needs to feed, 
cloth, shelter and provide help for himself and his wives, and what 
he spends to fulfil his needs and whatever is similar for someone in 
his position, because this is the meaning of the Messenger’s ® 
words: “ what is given out of surplus 

As for the third issue, its evidence is the forbiddance of the 
Shari’ah from taking what is not obligatory, and whatever is 
additional to the needs is not obligatory upon the Muslim, and so it 
is forbidden to take it, and for this reason the amount taken is what 
is required for the Bayt Al-Mal and nothing more. ‘Ali (ra) 
suggested to Umar Bin Al-Khattab (ra) that there should be nothing 
remaining in the Bayt Al-Mal saying to him: “ Divide whatever 
wealth you receive every year, and do not hold onto anything 
from it ” (reported by Ibn Sa’d from Al-Waqidi), and it is reported: 
“that Ali used to spend everything in Bayt Al-Mal to the point that 
he would sweep it and then sits it in ” (reported by Ibn ‘Abd alBarr 
in Al-Istidhkar from Anas b. Sirin). The Khulafaa ’ used to do this 
with respect to the income other than taxes, so how would they 
have treated the income from taxes? By greater reasoning there 
should remain nothing in the Bayt Al-Mal, and so nothing more 
than what is necessary is taken. 

This is the evidence for the three issues of this article. 


Article 147 

The State has the right to impose taxes in order to undertake 
anything that the Shari "ah obligated upon the Ummah if the 
funds in the Bayt Al-Mal were insufficient since the obligation 
for funding it would be transferred onto the Ummah. The State 
has no right to impose a tax for the sake of whatever is not 
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obligatory upon the Ummah to undertake, and so it is not 
permitted to collect fees for the courts or departments or to 
fulfil any service. 


The evidence for this is the same evidence that was 
mentioned for the first issue of the last article, in that the Shari’ah 
defined the general income, and that the Messenger ^ did not 
impose taxes and forbade the taking of custom duties, because it is 
a tax, and so it is a prohibition that encompasses every tax. It also 
mentioned that if there was no wealth in the Bayt Al-Mal to spend 
upon whatever the Shari’ah obligated upon the Bayt Al-Mal and the 
Ummah , the obligation transfers onto the Ummah, and whatever the 
Shari’ah obligated upon the Bayt Al-Mal alone then its obligation 
does not transfer on to the Ummah even if there was nothing left in 
the Bayt Al-Mal for it, rather it is delayed until the money for it is 
found and no taxes are imposed upon the Ummah. In the same way, 
no taxes are directly imposed upon the Ummah for the sake of 
anything that was not obligatory upon it, and similarly indirect 
taxes are also not imposed; so no fees are collected for the courts, 
or the departments, or import stamps, or permit fees, or anything 
similar. As for postal stamps, they are not considered to be indirect 
taxes, but rather they are the price for transporting letters, which is 
permitted. Therefore, no indirect tax for the sake of anything which 
the Shari ’ah did not obligate upon the Muslims should be 
collected, since they are just like the direct taxes without any 
difference between them, and it is not permitted to impose them 
upon the Ummah. 


Article 148 

The budget of the State has permanent chapters determined by 
SharUah rules. As for the sections of the budget, the amounts 
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allocated for each section, and the issues of each sectioncovered 
by these amounts are left to the opinion of the Khalifah and his 
Ijtihad. 


The word budget is a Western term, and its meaning is the 
explanation of the income that the State takes, and an explanation 
of its chapters, which are the aspects that are gathered in the 
budget, and an explanation of its sections, which are the branches 
of these aspects, and an explanation of the amounts which are 
incoming. Alongside that, there is a draft of the explanation of the 
expenditure that the State will spend, by explaining its chapters 
which are the aspects upon which the expenditure will be used, and 
an explanation of its sections, in other words, the branches of these 
aspects, and an explanation of the amounts that will be spent upon 
every one of the issues mentioned in each section. This is the 
reality of the budget. This reality was not known to the Muslims; 
rather they knew the Bayt Al-Mal, and the income was sent there 
and the expenditure was spent from it. However, the presence of 
income for the Bayt Al-Mal and the fact that the expenditure comes 
from it, embodies the reality of the budget even if it was not named 
with that term, and there is nothing to prevent the use of this term 
according to its terminological meaning, which is the collection of 
the chapters of income and expenditure, with sections for each of 
these. Built upon this, the State has a budget, and the Bayt Al-Mal 
is responsible for this budget. 

As for the preparation of this budget in terms of its chapters, 
sections and amounts which are drafted, these have been decided 
by the Shari’ah laws. So the Shari’ah laws introduced and decided 
income such as land taxes and booty, and expenditures were 
introduced and decided how it should be spent, and it was 
confirmed what must be spent upon and what needs to be spent 
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upon if the money is found to do so. The income and expenditure 
were introduced and decided by the Shari'ah rules, and therefore 
the chapters of the budget are permanently based upon that, since 
the Shari ’ah decided them and the Shari ’ah rule is permanent and 
does not change. 

As for the sections, which are the branches which branch 
off from them such as the land tax upon the land with a natural 
water supply, and the land tax upon irrigated land, or anything 
similar, the Khalifah can draft them, since they are part of the 
management of the affairs which have been left to his opinion and 
Ijtihad. In the same manner, the amounts which are drafted are 
done so according to his opinion and Ijtihad , such as how much the 
Jizya and land tax would be, and anything similar, since it is part of 
what he is responsible for. Accordingly, the evidences for the 
Shari’ah rules are regarding the income and expenditure of the 
Bayt Al-Mal, and the control over whatever is in the Bayt Al-Mal 
that the Shari ’ah did not specify is left to the opinion and Ijtihad of 
the Khalifah. 

These three evidences: the evidences regarding the income, 
those regarding the expenditures, and the evidence that the Imam is 
responsible for governing the affairs, are the evidences for this 
article. As long as the Khalifah has the right to draft the sections of 
the incomes and amounts which are drafted in each section 
according to his opinion and Ijtihad, then there is nothing to 
prevent the drafting of an annual budget for the State including its 
sections and the amounts for each section, whether that is for the 
income or expenditure. What would be prohibited is drafting an 
annual budget for the sake of new chapters, and not its income and 
expenditure, since these chapters have been decided by the 
Shari ’ah rules and so they are permanent. 
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Article 149 


The permanent sources of income for the Bayt Al-Mal are the 
booty, Jizya, land tax, a fifth of buried treasure, and Zakah. 
This income is collected continuously irrespective of whether 
there was a need or not. 


The evidences for this article are the evidences which 
include the income, so the evidence for booty is the words of Allah 
(swt): 
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“And what Allah restored to His Messenger from the 
people of the towns - it is for Allah and for the Messenger and 
for [his] near relatives and orphans and the [stranded] 
traveller.” (TMQ 59:7). The evidence for Jizyah is His (swt) 
words: 



“Until they give the Jizyah willingly while they are 
humbled.” (TMQ 9:29). The evidence for land tax is what was 
reported from Abu ‘Ubayd regarding the Kharajiyyah land when he 
said: 
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“We found reports from the Messenger of Allah & and the 
following Khulafaa', regarding land conquering, in three rules: 
the land of those who had embraced Islam, so it belongs to them, 
and this is the land of ‘Ushr ( tenth) and there is nothing 
(imposed) upon them other than that. And land which was 
opened through a peace treaty based upon an agreed land tax, 
and nothing more is imposed upon them. And the land which was 
taken by force, which is the subject that the Muslims differed 
over; some of them said it should be treated like booty, so a fifth 
is taken off it (by the State) and it is divided, and so four fifths is 
divided between those who had conquered the land, and the 
remaining fifth is for Allah (swt). And some said, no, rather its 
rule is left to the Imam; if he thinks it should be left as booty, a 
fifth is taken and the rest is divided in the same manner that the 
Messenger of Allah did, then he can do that, and if he thinks 
that it should be kept as a spoil of war, it is left undivided but 
rather it is left for the generality of the Muslims as Omar did with 
Al-Sawaad. These are the rules regarding land which has been 
conquered”. The story of Muslims’ discussion with Omar (ra) 
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regarding the land of Sawaad (land of Iraq) is also reported by Abu 
Yusuf in Al-Kharaj. 

As for the fifth of treasures its evidence is the words of the 
Messenger 


“One fifth is compulsory to be paid (as Zakah) on buried 
Treasure And as for Zakah, its evidences are many, Allah (swt) 
said: 



“And give Zakah” (TMQ 2:43), and the Prophet & said to 
Mu’adh: 


“tell them that Allah has made the payment of Zakah 
obligatory upon them. It should be collected from their rich and 
distributed among their poor.” 

All of these evidences convey the meaning of obligation, 
and so paying this wealth is an obligation, which is why it is taken 
perpetually regardless of the need, since Allah (swt) made it 
obligatory, and the obligation must be carried out. 


Article 150 

If the permanent revenues of the Bayt Al-Mal are not sufficient 
to cover the expenditure of the State, then it is possible to 
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impose taxes upon the Muslims. It becomes obligatory to 
impose taxes as follows: 

a. To fulfil the obligatory expenses upon the Bayt Al-Mal 
for the poor, needy, and wayfarers, and to undertake the 
obligation of Jihad. 

b. To fulfil the obligatory expenses upon the Bayt Al-Mal 
for remunerations of the civil servants and soldiers, as 
well as compensation for the rulers. 

c. To fulfil the obligatory expenses upon the Bayt Al-Mal to 
undertake the services and needs such as establishing 
roads, extracting water, building mosques, schools and 
hospitals. 

d. To fulfil the obligatory expenses upon the Bayt Al-Mal 
which are necessary in case of a disaster which afflicted 
the subjects such as famine, floods and earthquakes. 


The evidence for this is that the Shari’ah prohibited the 
authority to impose taxes upon the Muslims simply based upon an 
order emanating from him; the Prophet & said: 

“One who wrongfully takes an extra tax (Sahib Maks) will 
not enter Paradise. ” (reported by Ahmad and authenticated by Al- 
Zayn), and the custom duty is tax which is taken from the 
tradesmen at the borders of the country. This prohibition 
encompasses every tax due to the agreed upon narration of the 
Messenger & through Abu Bakra: 
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“Verily your blood, your property and your honour are as 
sacred and inviolable as the sanctity of this day of yours, in this 
town of yours, and in this month of yours. ”, which is general and 
so encompasses the Khalifah in the same way it encompasses the 
rest of the people. As long as the Shari’ah prohibited taking taxes, 
it is not permitted for the Khalifah to impose them upon the people 
based upon an order he made. However, if the purpose was 
something that Allah (swt) had made obligatory upon the Muslims, 
then it is permitted for the Khalifah to impose taxes upon the 
Muslims and take it from them by force for such purpose. 

In this circumstance taking them would not be based upon an 
order from the authority but rather based upon what Allah (swt) 
had ordered, and the authority is merely implementing the order 
that Allah (swt) had made. So the Shari ’ah permitted the Khalifah 
to take taxes if it was ordered by Allah (swt), with the condition 
that the order to take the taxes is from the Khalifah together with 
what Allah (swt) ordered the Muslims to fulfil, and not simply an 
order from the Khalifah alone to impose this tax. Based upon this, 
what the Shari’ah obligated upon the Muslims and the Bayt Al-Mal 
is spent upon from the Bayt Al-Mal, and if nothing is found in the 
Bayt Al-Mal, or if whatever was there had already been spent, or 
was not sufficient to fulfil the expenditure needs, then the Khalifah 
may impose taxes upon the Muslims according to the Shari’ah 
rules which obligated that issue upon the Muslims in the first place. 
And what were mentioned in the article are details of what Allah 
(swt) has obligated upon the Muslims. 

As for clause: “a” its evidence is that Allah (swt) obligated the 
Khalifah to spend upon the poor, needy and wayfarer, and to spend 
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in order to undertake the obligation of Jihad , and this was also 
made an obligation upon the Muslims; the Prophet said: 


ot> If d 


u» 


“One who goes to bed full while he knows that his neighbour 
is hungry, does not believe in Me” (reported by Al-Bazzar from 
Anas and Al-Haythami and Al-Mundhiri considered it Hasan). And 
there are evidences related which mention the poor, needy, 
wayfarers and beggars and the verse of Zakah. And the evidences 
of Jihad include His (swt) words: 




“And strive with your wealth and your lives in the cause of 

Allah. ”(TMQ 9:41). 

As for clause: “b”, its evidence is that Allah (swt) obligated the 
Khalifah to pay for the expenses related to the civil servants, and 
the salaries for the soldiers according to what was agreed with 
them, and it is obligatory for the Bayt Al-Mal to recompense the 
Khalifah and the rest of the rulers, due to the evidence that the 
companions specified some money for Abu Bakr (ra) from the Bayt 
Al-Mal in return for him leaving his trade and being completely 
free to carry the duties of the Khilafah. In the same manner Allah 
(swt) made education, establishing the courts and Jihad with wealth 
obligatory upon the Muslims, and obligated them to establish the 
Khalifah in the same way it is obligatory upon them to establish the 
leader. As for the provisions for the soldiers, he & said in a report 
from Abu Dawud from Abdullah Bin Umar: 


jjrlj I JplsdJj 
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“The warrior (Ghazi) gets his reward, and the one who 
equips (Ja’il) him gets his own reward and that of the warrior 
And as for the maintenance of the civil servants, which are the 
teachers, judges, and those whom Allah (swt) has made it 
constantly obligatory to ensure they are established, then it is 
obligatory to pay the wages of those who undertake these issues, 
from the angle of the indication of necessity, in other words, the 
obligation to establish a judge necessitates the obligation of paying 
his wage, and from the angle of: “ Whatever is required to complete 
an obligation is itself an obligation ”, since the appointment of 
teachers and judges cannot be possible without the availability of 
money to cover their salaries. As for the remaining civil servants, if 
their work is part of what Allah (swt) obligated upon the Muslims 
and upon the Bayt Al-Mal such as the Imams of mosques, and the 
civil servants in the War Department and anything else similar, 
then taxes are imposed for their sake. With respect to whatever 
Allah (swt) obligated upon the Bayt Al-Mal alone such as the ones 
who collect the wealth from the people, then taxes are not imposed 
for their sake. And as for the recompense for the rulers, Allah (swt) 
obligated the Muslims to establish the ruler, and so it is obligatory 
for them to pay what is required to ensure he is free for his duties. 

As for clause: “c”, its evidence is that Allah (swt) obligated the 
Khalifah to undertake the management of the interests of the 
Muslims by spending upon whatever interest they have and 
facilitating anything they need. The interest is what the whole 
Ummah uses, such as extracting the water, education, fixing the 
roads, and anything similar, and the utility is from the facilitation, 
which is what people utilise in order to fulfil their interests, such as 
a place of rest for travellers/passengers, public toilets, hospitals for 
the treatment of the ill and building mosques for the worshippers. It 
is said to utilise something is to use it, and so the Muslim utilises 
the space of the mosque for sitting and its water for ablution. So the 
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Shari ’ah obligated the Khalifah with issues such as building roads, 
extracting water, building schools, mosques and hospitals and 
anything else similar, since they are part of the management of the 
affairs, and because the interest is to attain a benefit and protect 
against a harm, and not making these available leads to harm. And 
utilisation is whatever the people utilise to fulfil their needs, and its 
lack of availability would necessarily bring about harm, and 
removing the harm is an obligation upon the Khalifah and in the 
same manner is obligatory upon the Muslims; it is reported from 
Ibn ‘Abbas who said: The Messenger of Allah & said: 

«£rf Sj j 

“There should be neither harming nor reciprocating harm” 
(reported by Ahmad from Ibn Abbas and reported and 
authenticated by Al-Hakim from Abu Sa‘id Al-Khudri), and he ® 
said: 


“Whoever harms others, Allah (SWT) will harm him; and 
whoever causes hardship to other Allah will cause hardship to 
him.” (reported by Ahmad from Abu Sarmah with a chain that Al- 
Zayn authenticated, and similarly reported and authenticated by Al- 
Hakim from abu Sa’id Al-Khudri). Therefore, what would occur 
from harm upon the Muslims if there was no provision for what the 
interest and utility necessitated if there was no recompense must be 
considered, and it would be obligatory upon the Khalifah and the 
Muslims to ensure it is provided if this provision removed that 
harm. What made it obligatory upon the Khalifah is clear since it is 
part of managing the affairs, and what made it obligatory upon the 
Muslims is the generality of the evidences, since the words: 
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“There should be neither harming nor reciprocating harm” 

are general, and in the same way: 




“whoever causes hardship” is general, therefore, encompasses 
the Khalifah and also encompasses all of the Muslims. 

As for clause: “d”, its evidence is the evidence of saving the 
one who is in trouble, since issues like floods and earthquakes and 
the like, fall under this issue. As for those who may be starving 
they fall under the narration: 

ykj At j, U» 

“One who goes to bed full while he knows that his neighbour 
is hungry, does not believe in Me” (reported by Al-Bazzar from 
Anas and considered Hasan by Al-Mundhiri), and the narration: 

«p>> da» 

“ Whoever from the people of a neighbohood” (reported by 
Ahmad from Ibn Umar and authenticated by Ahmad Shakir). 
Therefore, it is obligatory upon the Bayt Al-Mal and the Muslims 
due to the generality of the evidences. 


Article 151 

Money taken at the borders of the State from custom duties, 
income derived from public or State property, inheritance for 
which there is no inheritor and the assets of the apostates are 
all considered to be part of the revenue of the Bayt Al-Mal. 
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The evidence for the article is what has been reported from 
Umar (ra) regarding the Muslims taking from the traders of those 
they were at war with according to what they took from the Muslim 
traders; it is reported by Ibn Abu Shayba in Al-Musannaf: “ from 
Abu Mijliz - that Omar sent Uthman Bin Hanif who imposed 
upon the wealth of people of Dhimma that they differed over, a 
tax of one Dirham from every twenty and wrote to Omar who was 
content and gave him permission, and he said Omar: How much 
should we take from the people of war if they come to us? He 
said: How much do they take from you if you go to them? They 
said: A tenth. He said: So take the same from them 

Abu ‘Ubayd reported in Al-Amwal from ‘Abd alRahman 
Bin Ma’qal who said: I asked Ziyaad Bin Hudair about whom they 
would take a tenth from. He said: “We didn’t use to take a tenth 
from a Muslim, nor from someone who had a covenant. I said: So 
who did you take the tenth from? He said: The disbelievers from 
the merchants of war, so we used to take from them as they used 
to take from us”. This is an evidence that custom duties which are 
taken from non-subjects of the State are considered to be from the 
sources of income of the Bayt Al-Mal. 

This is with respect to the taxes, as for the wealth which is 
produced by public property, the Khalifah has been made the 
representative of the Muslims in managing their interests, and so 
whatever is from the public wealth which all of the individual 
citizens are able to enjoy, then they are left to them to use as they 
please, such as rivers and well water which could be used for 
irrigation. But if the usage of some prevents others, such as steel 
minerals, which leads to the one who is capable taking it while the 
one incapable gets nothing of it, then the Khalifah takes 
responsibility for managing this resource and extracting whatever is 
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there in order to enable all the citizens to benefit from its sale. 
Accordingly, this wealth is placed in the Bayt Al-Mal and is 
considered to be from its sources of income because the Khalifcih is 
the one who manages it. However, it is not spent according to the 
opinion and Ijtihad of the Khalifcih in everything, since it is for the 
general citizens, and his opinion and Ijtihad is regarding the 
equality and inequality in expenditure, and not upon who it is paid 
for, since it is not from the State property. 

And as for the wealth which has no inheritor for it, it is 
placed in the Bayt Al-Mal. If an inheritor is found then it is given to 
them, and if not then it is considered as the property of the Bayt Al- 
Mal because the Bayt Al-Mal is the inheritor of anyone who has no 
inheritor, since the Muslims used to give the inheritance of the one 
who had no inheritor to the Messenger ££, and he €£ used to ask 
whether the person had any progeny or relatives? And (if he didn’t 
have any) then he Si would order it to be given to whomever he 
considered, which indicates that it is a source of income for the 
Bayt Al-Mal. 

As for the wealth of the apostates, this is considered to be 
booty for the Muslims and is placed in the Bayt Al-Mal in the 
register of war spoils and Kharaj, and is spent upon what they are 
used for. His wealth is not inherited, since if one of the couple 
apostatised before consummating the marriage the contract is 
voided immediately and so there is no inheritance between them, 
and if the apostasy occurred after consummation then the marriage 
contract between them is voided, and if either of them die neither 
of them inherits from the other, since one of them is Muslim and 
the other a disbeliever. Similarly if the apostate was from those 
who inherit from a Muslim who died, the apostate does not inherit 
since he is a disbeliever and the one who left the inheritance is a 
Muslim, and a disbeliever does not inherit from a Muslim. 
Accordingly, his share of the remainder of the inheritance, if there 
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were other inheritors, and if not then all of it is considered as booty 
for the Muslims, and it is placed in the Bayt Al-Mal. If the apostate 
died and he had inheritors from his sons, father, mother or siblings 
who were Muslim, they do not inherit from him, since a Muslim 
does not inherit from a disbeliever and it is all considered to be 
booty for the Muslims and is placed in the Bayt Al-Mal for the 
Muslims. From Usamah b. Zayd who said: the Messenger of Allah 
said: 

“A Muslim cannot be the heir of a disbeliever, nor can a 
disbeliever be the heir of a Muslim.” (agreed upon). And ‘Abd 
Allah b. Umar said that the Messenger of Allah ^ said: 

*s!» 

“people of two different religions would not inherit from 
one another. ” (reported by Ahmad and Abu Dawud). Similarly if 
all of his inheritors apostasise with him, all of their wealth has no 
sanctity and it becomes booty for the Muslims, and they do not 
inherit from each other. 


Article 152 

The expenditure of the Bayt Al-Mal is divided across six 
sections: 

a. The eight categories which deserve the Zakah to be 
spent upon them, from the chapter of Zakah. 

b. The poor, the needy, the wayfarer, Jihad, and those in 
debt - if there is nothing found in the chapter of Zakah, 
they are given money from the permanent sources of 
income of the Bayt Al-Mal, and if nothing is found then 
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those in debt are not given anything. Taxes are imposed 
in order to fulfil the expenses required for the poor, the 
needy, the wayfarer, and Jihad, and the State takes a 
loan in case of fear of Fas ad (corruption). 

c. The individuals who provide services to the State such 
as the civil servants, the soldiers and the rulers are paid 
from the Bayt Al-Mal. If there were insufficient funds in 
the Bayt Al-Mal then taxes are imposed in order to fulfil 
the expenditure needs, and the State takes a loan in case 
of fear of Fasad (corruption). 

d. The essential services and utilities such as roads, 
mosques, hospitals and schools are funded by the Bayt 
Al-Mal, and if there are insufficient funds in the Bayt Al- 
Mal taxes are imposed to fulfil these expenses. 

e. The non-essential services and utilities are funded by the 
Bayt Al-Mal, and if funds found in the Bayt Al-Mal are 
insufficient then they are not funded, but rather 
delayed. 

f. Emergency situations such as earthquakes and floods 
are funded by the Bayt Al-Mal, and if the funds were not 
found the money required is taken as a loan 
immediately which is then repaid through raised taxes. 


The evidence for clause: “a” of this article is the verse of 
Sadaqah, which is the words of Allah (swt): 

_ M o yLSjh_ ^ 
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“Zakah expenditures are only for the poor and for the 
needy and for those employed to collect [Zakah] and for 
bringing hearts together [for Islam] and for freeing captives [or 
slaves] and for those in debt and for the cause of Allah and for 
the [stranded] traveller - an obligation [imposed] by Allah. And 
Allah is Knowing and Wise. ” (TMQ 9:60). 

As for clause: “b”, it is obligatory upon the Bayt Al-Mal to 
spend upon the poor, the needy, the traveller and Jihad whether the 
money was in the Bayt Al-Mal or not, since it is part of what Allah 
(swt) obligated upon the Bayt Al-Mal and the Muslims. Therefore, 
if the money is not found in the Bayt Al-Mal then taxes are imposed 
upon the Muslims for its sake, because it is obligatory upon them 
as confirmed by the Shari’ah evidences. As for those in debt, they 
are part of what Allah (swt) obligated upon the Bayt Al-Mal and not 
upon the Muslims. The reason why it is obligatory upon the Bayt 
Al-Mal is due to the words of the Messenger 

«oJjls 'slU iljJ djJ yA “b) 


“/ am nearer to every believer than himself, If he leaves a 
debt,it is upon me. However, if he leaves an estate, it belongs to 
his heirs.” (reported by Muslim from Jabir), and it was upon him 
££ in his ££ characteristic as the Head of the State, and so it is part 
of what Allah (swt) obligated upon the Bayt Al-Mal. It is reported 
from Abu Hurayrah that the Prophet ^ said: 
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“if a true believer dies and leaves behind some property, it will 
be for his inheritors, and if he leaves behind some debt to be paid 
or needy offspring, then they should come to me as I am the 
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guardian of the deceased.” (reported by Al-Bukhari). Accordingly 
the debt is upon the Bayt Al-Mal. If there was wealth in the Bayt 
Al-Mal it is obligatory to spend it, and if no funds were found, then 
no taxes would be imposed, since there is nothing to indicate that it 
is an obligation upon the Muslims. In the explanation of Sahih 
Muslim by Al-Nawawi it is said that: 


*>U! 45.1ij 4 j iol“ y lS L^ 2 j V CIS" l)I) 
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“The Prophet did not use to pray over anyone who died with a 
debt that he did not manage to fulfil, lest that people would not be 
careless in taking debts and neglect repayment, and so He would 
rebuke them by not praying over them. When Allah opened the 
conquests for the Muslims, He & said: ‘whoever left behind a 
debt, it is upon me. ’ in other words, to fulfil it, and he used to 
fulfil them.” which is evidence that it is paid from the Bayt Al-Mal 
if the money is found. 

As for clause: “c”, the evidence is what has been mentioned 
that Allah (swt) obligated education, judging and Jihad upon the 
Muslims, and He (swt) obligated establishing the Khalifah upon 
them, and made it obligatory upon the Khalifah to govern the 
affairs with whatever that necessitates in terms of rulers and civil 
servants, and for those to be able to fulfil their obligations it is 
necessary for the Bayt Al-Mal to give the civil servants their 
salaries, and the rulers their compensations, from the rule: 
“Whatever is required to complete an obligation is itself an 
obligation ”. If whatever is in the Bayt Al-Mal is not sufficient, then 
taxes are collected in order to meet these expenses, and if it is 
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feared that instability/corruption ( Fasad ) could occur then loans 
can be taken to fulfil the need. 

As for clause: “d”, in order to reach its evidence it is necessary 
to understand in detail that the evidence to fund the obligatory 
expenditures on the benefits and utilities where no alternative exists 
is that it is part of the management of the affairs, and the narration 
says: 

“and he is responsible for his subjects ” (reported by Al- 
Bukhari from Ibn Umar), and the fact that the Ummah would be 
afflicted by harm in the absence of it being carried out and the 
Messenger ££ said: 


‘Wo causing harm and no harming ” (reported by Ahmad from 
Ibn ‘Abbas, and reported and authenticated by Al-Hakim from Abu 
Sa’id Al-Khudri). Accordingly, these are the evidence for the 
obligation upon the Khalifah for the interest and utilities, which is 
why it is obligatory upon him in an absolute sense whether they 
were from the essentials or non-essentials. The evidence for their 
obligation upon the Muslims are the words: ‘Wo causing harm and 
no harming ”, which is why the non-essential interests are not 
obligatory upon them since the Ummah would not be afflicted with 
harm if they were not undertaken, and nothing is obligatory upon 
the Ummah except that which would cause a harm if it was not 
undertaken. 

Accordingly, not every interest and utility is obligatory upon 
the Muslims, rather only those interests which would cause harm if 
they were not undertaken. As for the Bayt Al-Mal, it is obligatory 
for it to undertake every issue which brings benefit for the 
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Muslims, and everything which, if left without being undertaken, 
would cause them harm. Due to the restriction of the evidence of its 
obligation upon the Ummah with the narration: “ There should be 
neither harming nor reciprocating harm ”, taxes are not imposed 
upon the Muslims in order to undertake the non-essential interests 
and utilities such as widening the roads which are sufficient for the 
people without the widening or building a hospital that could be 
managed without, and anything else similar from non-essential 
interests. If the money is found in the Bayt Al-Mal the State would 
undertake them, and if not they would be delayed until the money 
is found, and it is not correct for taxes to be imposed for the sake of 
undertaking them. 


As for clause: “fits evidence is the evidence for saving the 
one in trouble: in an agreed upon narration from Abu Musa Al- 
Ash’ari, that the Prophet & said: 
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“Every Muslim has to give in charity. The people asked, "O 
Allah’s Prophet! If someone has nothing to give, what will he 
do?" He said, "He should work with his hands and benefit 
himself and also give in charity (from what he earns)." The 
people further asked, "If he cannot find even that?" He replied, 
"He should help the needy who appeal for help. "Then the people 
asked, "If he cannot do that?" He replied, "Then he should 
perform good deeds and keep away from evil deeds and this will 
be regarded as charitable deeds. 

And in the same way, the agreed upon narration from Ibn Umar 
that the Messenger of Allah & said: 
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“A Muslim is a brother of another Muslim. So he should not 
oppress him nor should he hand him over to. Whoever fulfills the 
needs of his brother, Allah will fulfill his needs; whoever removes 
the troubles of his brother, Allah will remove one of his troubles 
on the Day of Resurrection; and whoever covers up the fault of a 
Muslim, Allah will cover up his fault on the Day of 
Resurrection ”. 

This is general encompassing both the Khalifah as well as the 
rest of the Muslims, and so it is obligatory upon the Bayt Al-Mal 
and upon the Muslims. If sufficient funds are found in the Bayt Al- 
Mal then they are spent upon from there, and if there were not 
sufficient funds found then taxes are collected for its sake because 
it is obligatory upon the Muslims to help those in trouble. 

With respect to the taking out of loans in a situation where 
corruption (Fasad) is feared, as mentioned in clauses: “b” and: “c” 
and: “f”, this is because corruption is a harm afflicting the 
Muslims, and its removal would be obligatory due to the narration: 


Sj S» 

“There should be neither harming nor reciprocating harm ”. 
So, if the funds were not available, and loans were not taken out, 
and waiting for the money could cause harm, then it would be 
obligatory to take out a loan to remove the harm. It would then be 
necessary for the State to take a loan for the amount required to 
remove the harm. It is not permitted to take out a loan for the sake 
of anything other than these three situations, because spending in 
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other situations depends on the presence of funds, but if the funds 
are not present money should not be borrowed for it. As for 
anything which is entitled to funds whether or not they were found 
in the Bayt Al-MaL then if the funds are found they are spent upon 
it, and if they are not found then they are sought through taking 
taxes from the Muslims in order to fulfil what is required. This 
occurs if it is possible to wait and no harm occurs due to waiting, 
and so it is delayed until the taxes have been collected, and if it 
cannot be waited for and the people would be afflicted with harm 
due to any delay then at that time a loan would be taken out for its 
sake. So accordingly the State would not take out a loan except for 
the situations which would cause harm if nothing was spent, which 
are those situations and things whose entitlement to funds remains 
whether the funds were found or not. 


Article 153 

The State guarantees to create work for all of those who carry 
its citizenship. 


The evidences for this article is that it is part of the 
generality of the words of the Prophet 

“77m Imam is a guardian and he is responsible for his 
subjects” (reported by Al-Bukhari from ‘Abd Allah b. Umar), and 
from the most important issues of managing the affairs is creating 
work for those who are capable but do not find any. The fact that 
maintenance of the poor person who has no relative capable of 
maintaining them is upon the State is due to his ^ words: 
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“If somebody (dies among the Muslims) leaving some 
property, the property will go to his heirs; and if he leaves 
dependants (orphans), we will take care of them (agreed upon 
from Abu Hurayrah). And in the narration of Abu Hurayrah: 


uii 


U-Cs j! Ui djiis" Jfl iljdi SlU iJjJ 


» 




“// a believer leaves some property then his relatives will 
inherit that property; but if he is in debt or he leaves poor 
children, let those (creditors and children) come to me, for them I 
am his sponsor (surely)” (agreed upon, and the wording is from 
Al-Bukhari). 

The State ought to secure jobs for those whom she is bound 
to spend on for their living. Ibn Maja reported from Anas Bin 
Malik who said: 
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“A man of the Ansar came to the Prophet & and begged 
from him. He (the Prophet) asked: Have you nothing in your 
house? He replied: Yes, a piece of cloth, a part of which we wear 
and a part of which we spread (on the ground), and a wooden 
bowl from which we drink water. He said: Bring them to me. He 
then brought these articles to him and he (the Prophet) took them 
in his hands and asked: Who will buy these? A man said: I shall 
buy them for one Dirham. He said twice or thrice: Who will offer 
more than one Dirham? A man said: I shall buy them for two 
Dirhams. He gave these to him and took the two Dirhams and, 
giving them to the Ansari, he said: Buy food with one of them and 
hand it to your family, and buy an axe and bring it to me. He then 
brought it to him. The Messenger of Allah & fixed a handle on 
it with his own hands and said: Go, gather firewood and sell it, 
and do not let me see you for a fortnight. The man went away and 
gathered firewood and sold it. When he had earned ten Dirhams, 
he came to him and bought a garment with some of them and 
food with the others. The Messenger of Allah & then said: This 
is better for you than that begging should come as a spot on your 
face on the Day of Judgment. Begging is right only for three 
people: one who is in grinding poverty, one who is seriously in 
debt, or one who is responsible for compensation and finds it 
difficult to pay.” Al-Tirmidhi reported a shorter version that he 
considered Hasan from Anas Bin Malik: 
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“That the Messenger of Allah (saw) sold a saddle blanket 
and a drinking bowl. He (saw) said: "Who will buy saddle blanket 
and drinking bowl?". So a man said: "I will take them for a 
Dirham." So the Prophet (saw) said: "Who will give more than a 
Dirham? Who will give more that a Dirham?" A man agreed to 
give him two Dirham, so he sold them to him.” And it has been 
reported in the narration of Ibn Maja that the Messenger & said: 

«^uv/ ft)? t J T fy. If :Jd» 

“Who will pay more than a Dirham twice?” and in the 
narration of Al-Tirmidhi the Messenger & said: 

J* Aji If J* A?- CP y> 

“who will pay more than a Dirham? Who will pay more 
than a Dirham” or in other words, the sale was completed through 
the auction. 

So the Messenger of Allah & dealing with employment 
directly in his & capacity as the head of the State means that the 
State has to provide work for those unemployed. 

Above that, the maintenance from the Bayt Al-Mal is due 
for the one who is incapable, both practically and legally. The one 
who is practically incapable is the person unable to work. The one 
who legally has the rule of the one who is incapable though is not 
practically incapable, is the person able to work but unable to find 
it, and so he is considered incapable in the eye of the law, and it is 
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obligatory to give him maintenance. Therefore, providing work for 
the one who is considered incapable from the view of the law is 
exactly like providing maintenance for the practically incapable 
person. Additionally, the Shari’ah forbade asking, in other words, 
begging, and permitted it from the authority in other words, the 
State; it is reported from Abu Hurayrah who said: “ The Messenger 
of Allah & said: 


«a!o Jo j>\ Jl UlJalli JU4 d' US”» 


“(Begging) is a cut that a person inflicts upon his face; 
except for asking a ruler, or under the stress of circumstances 
from which there is no escape. ” reported by Al-Tirmidhi and Al- 
Nasa’i, Al-Tirmidhi said it is Hasan Sahih, and Ahmad reported 
something similar which Al-Zayn authenticated, which is proof that 
it is permitted to ask the authority, in other words, the State, and 
this means that she is responsible for him and for his maintenance, 
or securing a job/work for him. 


Article 154 

Company employees and those employed by individuals have 
the same rights and duties as employees of the State. Everyone 
who works for a wage, irrespective of the nature of the work, is 
considered an employee. In matters of dispute between 
employers and employees over salary levels, the salary level is 
to be assessed on the basis of the market. If they disagree over 
something else, the employment contract is to be assessed 
according to the rules of the SharVah. 


Its evidence is the evidence for hiring, since the employee is 
hired; Allah (swt) said: 
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“And if they breastfeed for you, then give them their 
paymen. ” (TMQ 65:6), and the Prophet & said in a Qudsi 
narration: 




^| j. iii iajj! (Jd)) 

“Allah said: I am the opponent of three on the Day of 
Resurrection ” until he said: 

« ifr 1 -k*j d ^Orl 

"and a man who hires a worker, makes use to him, then 
does not give him his wages. ” (reported by Al-Bukhari from Abu 
Hurayrah). 

If the salary was not known, the contract of employment is 
legitimately contracted and if there is a dispute over its value then 
its calculation is referred to the market value. So, if the salary is not 
mentioned in the employment contract, or if the employee and 
employer differed over the mentioned salary, then the market salary 
level is referred to, and that is analogous to the issue of marriage 
dowry. When the dowry is not explicitly mentioned, or there is a 
dispute over it, then the custom is the referee. This is based upon 
what was reported by Al-Nisa’i and Al-Tirmidhi who said it was 
Hasan Sahih: 
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“lbn Mas'ud was asked about a man who married a 
woman and he did not stipulate the dowry for her, and he did not 
enter into her until he died. So lbn Mas'ud said: "She gets the 
same dowry as other women, no less and no more, she has to 
observe the Iddah, and she gets inheritance." So Ma'qil bin 
Sinan Al-Ashja'I stood and said: "The Messenger of Allah 
judged the same as you have judged regarding Birwa Bint 
Washiq, a woman of ours." So lbn Mas'ud was happy about 
that”, and the meaning of his words: u she has the dowry of her 
women” is in other words, the dowry similar to women like her. So 
the Shari ’ah made the dowry of someone similar obligatory for the 
one whose dowry was not mentioned, and the same occurs if there 
was a dispute over the dowry mentioned. As the dowry is a 
necessary exchange upon which the marriage contract is based, 
every type of necessary exchange upon which a contract is based is 
made analogous to it, without looking at what is given for this 
compensation, whether it was money as in a sale, or a benefit or 
effort as in employment or a gift as in the marriage contract. 


Article 155 

The salary is to be determined according to the benefit of the 
work, or the benefit of the employee, and not according to the 
knowledge and/or qualifications of the employee. There have to 
be no annual increments for employees. Instead, they have to 
be given the full value of the salary they deserve for the work 
they do. 
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The evidence for the article is the Shari'ah definition of 
hiring, because the Shari'ah definition is a Shari’ah rule which is 
the same as a Shari’ah principle because it is deduced from a 
Shari ’ah evidence or evidences through a correct Ijtihad. 
Accordingly, it is considered an evidence for the issue that it 
applies to in the same manner that the Shari ’ah rule is considered 
an evidence for the issue that it applies to, and the Shari’ah text is 
considered in both of these situations to be an evidence for the 
Shari’ah rule which applies to the issue, or for the Shari’ah 
definition that applies to the issue. The Shari ’ah definition of hiring 
is: “a contract upon an exchange of a sendee for remuneration ”, 
and the service in the case of the employee is either the service of 
work that he carries out, such as an engineer, or a personal service 
such as the servant; these two types of services are the ones that the 
contract can apply to, and it is not correct that anything else has a 
contract upon it. From this, it is seen that the contract cannot apply 
to the service of the level of knowledge, or amount of 
qualifications, but rather upon the service of the employee, either 
by providing personal service or his work. The salary is in 
exchange for this service that the contract applies on, and for this 
reason what is termed as the grade of civil servant, in other words, 
how the value of the salary is set, is not done in accordance with 
the qualification or knowledge, but rather it is only set according to 
the person themselves if they were going to undertake the work 
themselves such as a servant, or according to the use of the work 
they were doing and their experience such as an engineer, and 
nothing else, because this is in harmony with the definition. 


Article 156 

The State has to guarantee the living expenses of the one who 
has no money, no work and no relatives responsible for his 
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financial maintenance. The State is responsible for housing and 
maintaining the disabled and handicapped people. 


The evidence for this article is what was mentioned as 
evidence in article 153, which was the words of the Messenger 

“If somebody dies (among the Muslims) leaving some 
property, the property will go to his heirs; and if he leaves 
dependants (orphans), we will take care of them.” (agreed upon 
from Abu Hurayrah), and the kail is the weak, and encompasses the 
poor, anyone incapable and the physically disabled. And the words 
of the Messenger Si; 

liu ji 145 iiyj 

“ 1 and if he leaves behind some debt to be paid or needy 
offspring, then they should come to me as I am the guardian of 
the deceased.” (agreed upon from Abu Hurayrah), encompass 
everyone left at a loss or in perdition including the poor, incapable, 
physically disabled and the like. 


Article 157 

The State works to circulate the wealth amongst the subjects, 
and prevents it from circulating solely amongst a particular 
sector of society. 


The evidence is the verse from Surah Al-Hashr, the words 
of Allah (swt): 
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“So that it will not be a perpetual distribution among the 
rich from among you.” (TMQ 59:7), and so this gave the reason 
(Mali) as to why the booty from Bani Al-Nadeer was given to the 
emigrants rather than to the supporters (Ansar) from Madinah, even 
though they were all Muslims, and no one from the Ansar apart 
from two poor men, Abu Dajanah and Sahl b. Hanif, were given 
anything. The reason given was in order that the wealth did not 
circulate amongst the rich alone, and this is a Shari 'ah Mali which 
is present and absent according to the presence and absence of its 
cause. Accordingly, any time that a disparity is present, the 
Klialifah must work to achieve balance by putting this verse into 
practice, because from one angle it has an Mali present, and also 
because its words are general even though the reason for the verse 
was specific, and the Shari’ah principle is: 

*s! Jaiiil a^*h) 

“the consideration is given to the generality of the words 
and not to the specificity of the cause ”, and so it is applicable at all 
times. 


Article 158 

The State makes it easier for all the citizens to be able to satisfy 
their extra (non-essential) needs, and to achieve equality in 
society in the following way: 

a. By giving out liquid and fixed assets from the funds of 
the Bayt Al-Mah and from the war booties, and anything 
similar. 



b. Donating some of its cultivated land to those who have 
insufficient land. Those who possess land but do not use 
it are not given more. Those who are unable to cultivate 
their land are given financial assistance to enable them 
to cultivate it. 

c. Giving help to those unable to repay their debts by 
providing funds from the Zakah, and the war booty, and 
anything similar. 


The evidence for clause: “a” is that Allah (swt) gave the wealth 
of the Bani Al-Nadlir to the Prophet & in order for him to give it to 
whom he wished, and the Messenger & gave it specifically to the 
emigrants rather than the Ansar , and did not give any of the Ansar 
anything apart from two men from amongst them. The wealth of 
Bani Al-Naclir was part of the booty, and similar to the booty is the 
rest of the wealth which is derived from fixed sources such as the 
land tax, because its expenditure has been placed under the 
responsibility of the Imam to spend according to his opinion and 
Ijtihad, except for if the text came explaining where it should be 
spent such as the expenditures of Zakah, in which case it would not 
be allowed to spend it except upon whatever the text mentioned. 
This is only with respect to the fixed sources of income, but as for 
the wealth collected from the taxes upon the Muslims, it cannot be 
given out because the text was regarding the booty and analogy 
upon it is made with anything similar, which are the fixed sources 
of income for the Bayt Al-Mal. 

As for clause: “b” its evidence is the action of the Messenger & 
when dividing the land; it is reported fromAmrf Bin Hareeth who 
said: 
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"The Messenger of Allah & demarcated a house with a bow at 
Medina for me. He said: I shall give you more. I shall give you 
more.” (reported by Abu Dawud and he considered it Hasan), and 
in a narration reported by Ahmad and authenticated by Al-Zayd 
and also reported by Al-Bayhaqi, with both of them through 
‘Alqamah b. Wa’il from his father: 
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“That the Prophet & assigned him some land in Hadramout 
as fief, He said: he sent Mu ’awiyah in order to give it to him ”. 
And: “ Tamim Al-Dari asked the Messenger of Allah & to assign 
him parts of the land that used to belong to him in Al-Sham 
before it was conquered, which was the city of Al-Khalil, and so 
the Messenger & granted it to him ” (reported by Abu ‘Ubayd in 
Al-Amwal and Abu Yusuf in Al-Kharaj). Another evidence is what 
Umar Bin Al-Khattab (ra) did in giving the farmers of Iraq some 
money from the Bayt Al-Mal in order for them to cultivate their 
land, and the companions remained silent over it, and so it is 
considered an Ijma 

As for clause: “c”, its evidence is what Allah (swt) mentioned 
regarding the Zakah wealth with His (swt) words: 




“And for those in debt” (TMQ 9:60), and the words of the 
Messenger 
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“/ am nearer to every believer than himself, If he leaves a 
debt,it is upon me. However, if he leaves an estate, it belongs to 
his heirs.” (reported by Muslim from Jabir), and the Shari’ah 
ordained that the wealth from the booty can be spent by the Imam 
according to his opinion and Ijtihad, which could include repaying 
the debts. 


Article 159 

The State supervises agricultural affairs and its produce in 
accordance with the needs of the agricultural policy which is to 
achieve the potential of the land to its greatest level of 
production. 


Its evidence is the words of the Prophet Si; 

“The Imam is a guardian and he is responsible for his 
subjects” (reported by A1-Bukhari from ‘Abd Allah b. Umar), and 
supervising the general agricultural affairs is part of managing the 
affairs, which is why it is part of the obligation of management 
upon the Imam. However, the State does not undertake the 
agricultural affairs directly, because the Messenger Si left it to the 
Muslims; he said in the narration regarding the pollination of the 
trees: 

u You have better knowledge (of a technical skill) in the 
affairs of the world.” (reported by Muslim from Aisha(ra) and 
Anas. Ibn Hazm reported it in Al-Ihkam with his own chain and 
authenticated to Aisha(ra) and Anas that the Prophet (saw) said: 
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“You have better knowledge (of a technical skill) in the 
affairs of the world”. 

In another report from Anas: 
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“The Prophet & happened to pass by the people who had been 
busy in grafting the trees. Thereupon he said: If you were not to 
do it, it might be good for you. (So they abandoned this practice) 
and there was a decline in the yield. He (the Holy Prophet) 
happened to pass by them (and said): What has gone wrong with 
your trees? They said: You said so and so. Thereupon he said: 
You have better knowledge (of a technical skill) in the affairs of 
the world”. And in the report with Ahmad from Anas, the 
Messenger of Allah & said: 
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“If it is something from your worldly affairs, then you are more 
knowledgeable about it, and if it is from the issues of the Deen, 
then come to me”. This indicates that the State does not directly 
supervise the agriculture, nor undertake it, but rather undertakes 
general supervision by organising what is permitted according to 
the various styles which are selected in order to increase and 
strengthen the agriculture, facilitating it to ease any issues, as well 
as planning an agricultural policy which would lead to raising the 
production levels. 
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Article 160 


The State supervises the whole affairs of industry. It directly 
undertakes those industries which are connected to whatever is 
part of the public property. 


This article has two halves: firstly, supervision over the 
whole of industry; secondly, directly undertaking some of the 
industrial affairs. As for the first half its evidence is that the 
Messenger & consented to private ownership of factories such as 
those for shoes, swords, clothes and other things: 

«&£■ ji-davS I j jjj^ £glil il)!» 

“The Prophet & had a ring made for him ” (reported by 
A1-Bukhari from ‘Abd Allah Bin Umar) and: 



“He & had a pulpit made ” (reported by Al-Bukhari from 
Sahl Bin Sa’d Al-Sa’idi). This indicates that factories are run by 
private individuals and not the State. Therefore, it is not different to 
agriculture. However, it is part of the managing of the affairs that 
Allah (swt) obligated upon the State with the words of the Prophet 
at: 


<Ky~U cA >*3 rf Li l» 

“The Imam is a guardian and he is responsible for his 
subjects” (reported by Al-Bukhari from ‘Abd Allah Bin Umar), 
and so the State has to generally supervise the industrial issues by 
organising what is permitted according to the various styles which 
would assist the advancement of production, and by opening 
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markets for it, and making sure raw materials are available, and so 
on. 

As for the second half, the evidence for it is the Shari’ah 
principle: “The factory takes the rule of what it produces”', it is 
reported from Anas that: 

LjJuU-j LA A* - '3 A-b^J aIJI ^*j)) 

“Allah has cursed wine, its drinker, its server, its seller, its 
buyer, its presser, the one for whom it is pressed, the one who 
conveys it, and the one to whom it is conveyed (reported by Abu 
Dawud from Ibn Umar and authenticated by Ibn Al-Sakn). And so 
the production of pressing the grapes for alcohol was prohibited by 
the Messenger & because it produces alcohol, even though pressing 
is permitted; so the production took the rule of the material that it 
produced, and this is general. Based upon this, the factory takes the 
rule of the material it produces, and so the factories that produce 
anything considered part of public property are part of public 
property, since they take the rule of what they produce. 

Public property belongs to all the Muslims, and it is not 
allowed for an individual or group of individuals to independently 
own it such that others are prevented from its ownership. From this 
understanding, the Khalifah is the one who manages these factories 
and prevents private ownership of them, since private ownership 
would prevent others from being able to gain ownership, and, 
therefore, the State has to directly manage the factories which are 
part of public property, such as those for oil extraction, steel and 
gold mining and so on. However, it is treated as a specific interest 
in terms of its income, expenditure and the rest of its affairs, and its 
profits are placed in the Bayt Al-Mal in a section specified for it, 
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since it is not considered to be part of the State property, but rather 
part of public property. 


Article 161 

Foreign trade is assessed on the basis of the citizenship of the 
trader and not the origin of the goods. Merchants from 
countries in a state of war with the State are prevented from 
trading in the State, unless given a special permission for the 
merchant or the goods. Merchants from countries that have 
treaties with the State are treated according to the terms of the 
treaties. Merchants who are subjects of the State are prevented 
from exporting any goods that the country needs, or any goods 
which strengthen the enemy militarily, industrially or 
economically. However, they are not prevented from importing 
any property they own. Countries with whom there is a real 
war between us and their people (such as Israel) are excluded 
from these rules, since in all relationships with them they take 
the rules of the actual belligerent countries, whether those rules 
were linked to trade or not. 


This encompasses three issues: firstly: the merchandise is 
assessed on the basis of the citizenship of the trader, not its origin; 
secondly: the rules regarding the trader differ according to their 
citizenship; thirdly: the circumstances in which import and export 
are forbidden. 

As for the first issue: the evidence is that the Shari 'ah rules 
related to the foreign merchants are the rules of trade, and the rules 
of entering property from the domain of war {Dar Al-Harb) into the 
domain of Islam (Dar Al-Islam), and taking property out of Dar Al- 
Islam into Dar Al-Harb , and the rules regarding strengthening the 
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enemies against the Muslims. The Shari’ah rule is the address of 
the Legislator (swt) connected to the actions of the worshipper, 
which is why foreign trade is connected to the trader and not to the 
origin of the goods, since the rules of the Shari’ah connected to 
foreign trade were only revealed with respect to individuals. The 
revealed rule connected to property is only connected to it from the 
angle of it being owned by a specific individual, not only from the 
angle that it is property. In other words, in consideration that it is 
property owned by a specific person and not only in consideration 
that it is a property. Accordingly, the rules connected to foreign 
trade are the rules connected to the individuals from the angle that 
the Shari’ah looks at them and their wealth, in other words, from 
the angle of the rule of Allah (swt) regarding them, and from the 
angle that the rule of Allah (swt) is in the wealth which is owned by 
them. From here it is seen that the rules of foreign trade are not 
connected to the origin of the goods but rather to the merchant. 

As for the second issue, it is reported from the narration of 
Sulaiman Bin Buraydah from his father regarding the instruction of 
the Messenger & for the leaders of the armies that the Messenger 
££ said to the leader: 
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Invite them to (accept) Islam; if they respond to you, 
accept it from them and desist from fighting against them. Then 
invite them to migrate from their lands to the land of Muhajireen 
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and inform them that, if they do so, they shall have all the 
privileges and obligations of the Muhajireen. If they refuse to 
migrate, tell them that they will have the status of Bedouin 
Muslims and will be subjected to the Commands of Allah like 
other Muslims, but they will not get any share from the spoils of 
war or Fai' except when they actually fight with the Muslims 
(against the disbelievers )” (reported by Muslim). The angle of 
deduction from this narration is the words of the Messenger 
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“Then invite them to migrate from their lands to the land 
of Muhajireen and inform them that, if they do so, they shall have 
all the privileges and obligations of the Muhajireen ”, which 
mentions in the text that it was a condition to migrate in order to 
get the same privileges and obligations as the Muslims, in other 
words, to be encompassed by the rules, and if they did not migrate 
then they would not have those privileges and obligations, and so 
the rules would not apply to them. Additionally, the Messenger & 
considered migration to the household of the Muhajireen (Dar Al- 
Muhajireen) as a condition to have a right over the war booty and 
spoils, and by analogy this applies to the rest of the properties, and 
so the one who does not migrate to Dar Al-Muhajireen is equally 
treated as the non-Muslims from the angle of the sanctity of their 
wealth, which means that the rules regarding property are 
inapplicable to them because they did not migrate to Dar Al- 
Muhajireen. And Dar Al-Muhajireen was Dar Al-Islam, and 
anything else was Dar Al-Kufr (domain of disbelief), which is why 
the Messenger & used to go out on expeditions to any land which 
was not part of Dar Al-Muhajireen as he assessed it to be Dar Al- 
Harb. However, if the inhabitants were Muslims he & would not 
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fight against them nor kill them, but rather would invite them to 
come to Dar Al-Islam, and if they were non-Muslims he would 
fight them as was indicated by this narration, and also indicated by 
what was reported from Anas who said: 
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“Whenever Allah's Prophet attacked some people, he 
would never attack them till it was dawn. If he heard the Adhan 
(i.e. call for prayer) he would delay the fight, and if he did not 
hear the Adhan, he would attack them immediately after dawn. ” 
(reported by Al-Bukhari). So the Messenger & used to consider 
that anything outside of Dar Al-Muhajireen was Dar Al-Harb, in 
other words, Dar Al-Kufr, even if its inhabitants were Muslims, and 
the rule regarding them is the rule for Dar Al-Kufr from the angle 
of the applicability of the rules, including the rules regarding 
property. There is no difference between the Muslims and non- 
Muslims other than that the Muslims are not fought and killed, and 
their wealth is not taken, whereas the non-Muslims can be fought 
and killed and their wealth can be taken. Other than this, the rules 
regarding them are the same, and this is the evidence for Dar Al- 
Kufr and Dar Al-Islam. Whoever resided in Dar Al-Kufr or Dar Al- 
Harb then their citizenship is to Kufr and so the rules regarding 
Dar Al-Kufr are applied upon them in entirety, irrespective of 
whether they were Muslim or not, except that the Muslim’s blood 
and wealth are protected. Based upon them, the merchant from a 
warring nation (called a Harbi) cannot enter our lands whether they 
were Muslim or not, unless they were given assurances of security, 
because they are Harbi, and because the Messenger ^ said: 
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"The protection granted by one Muslim is like one given 
by them all, and this right is extended to the most humble of 
them. ” (agreed upon from ‘ Ali), and he & said to Umm Hani: 

i t t 

«^JU Ij ojirl lr" al» 

"O Umm Hani, we granted protection asylum (protection) 
to whoever you granted asylum to” (agreed upon), and so the 
entrance of a Harbi into Dar Al-Islam is dependent upon him being 
giving assurances of security. And his wealth is also given security 
along with him, and it would require specific security assurances if 
he wanted to import it separate from him. 

As for the one who has a covenant, then he is treated in 
accordance with his covenant, due to the words of Allah (swt): 

“So complete for them their treaty until their term [has 
ended].” (TMQ 9:4), and there is no difference between the 
Muslim and non-Muslim in this respect, because both of them are 
considered as Harbi since they carry the Kufr citizenship, and so 
they are treated as the Harbi who has a covenant. 

The one who carries the Islamic citizenship, whether they 
were Muslim or Dhimmi, is not prevented from exporting and 
importing the goods they want, and in the same manner no custom 
duties are taken from them. As for not preventing them from 
importing or exporting any goods they want, this is due to the 
words of Allah (swt): 

<prat 34) 
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“And Allah has permitted trade” (TMQ 2:275), which is 
general and so encompasses all trade, irrespective of whether it was 
in Dar Al-Islam or in Dar Al-Kufr, in other words, it encompasses 
both domestic and foreign trade. There is no text that restricts this 
generality or prevents the Muslim or Dhimmi from exporting or 
importing wealth into or from Dar Al-Islam , and it is also general 
encompassing both Muslim and Dhimmi , and there is no text which 
prohibits the Dhimmi or restricts the permission to trade to 
Muslims. As for not taking any custom duty from them, this is due 
to what was reported by Abu Ubaid in Al-amwal from ‘AbdAl- 
Rahman b. Ma’qal who said: I asked Ziyad b. Hudayr: "Whom did 
you use to take a tenth from? He said - we did not use to take tax 
Muslims nor the one who was under covenant. I said: Then whom 
you used to tax? He said:the merchants from Dar al Harb similar to 
what they used to do with us when we go to them.” And the ‘Ashir 
was the one who took a tenth from the goods which were entering 
Dar Al-Islam from Dar Al-Harb. These are the evidences for Dar 
Al-Islam and Dar Al-Harb and the lack of entry for a Harbi into 
Dar Al-Islam unless he is given an assurance of security, whether 
he was a Muslim or disbeliever, and to treat one who has a 
covenant in accordance with that covenant, and the general 
permission for the Muslim and Dhimmi to trade, which are the 
evidences for the second issue of this article. 

As for the third issue, its evidence is the principle: “If one 
item of a permitted thing leads to harm, only that one item is 
prohibited, and the thing remains permitted ” which was deduced 
from the Messenger & forbidding the army from drinking from the 
wells of Thamud which were on the way to Tabuk. Therefore, 
every merchandise whose export would cause harm to the country, 
such as food, or whose export would strengthen the enemy against 
the Muslims, such as weapons and strategic materials, are 
prevented from being exported, irrespective of whether it was a 
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Muslim, Dhimmi, a person who had a covenant or a Harbi who was 
engaged in their export. Similarly, this rule applies on the import of 
goods. If the export of these goods did not cause harm then they are 
not prevented from being exported or imported by the Muslim and 
Dhimmi, and the rules related to the one who has a covenant and 
the Harbi apply to them. 


Article 162 


All individual subjects of the State have the right to establish 
scientific research laboratories connected to life issues, and the 
State must also establish such laboratories. 


Scientific research is nothing more than knowledge which 
man can learn, and Allah (swt) permitted knowledge generally; He 
(swt) said: 


^ M ( 0 & ^ > 




“Recite in the name of your Lord who created ” (TMQ 
96:1) and: “Taught man that which he knew not.” (TMQ 96:5), 
and the Prophet & said: 

“When Allah wishes good for anyone, He bestows upon 
him the Fiqh of the (gives him knowledge of the Deen). ” agreed 
upon from Mu’awiyah, and Al-Bukhari reported a narration Ta’liq 
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(without the chain) but mentioned it decisively (that is - he 
considered it to be a narration): 

“knowledge attainment is only by learning” and Al-Hafiz 
also said in Al-Fateh that the chain reaches back to the Prophet 

These evidences indicate the permissibility of knowledge 
from the angle of it being knowledge, since His (swt) word: 
“ Read” is general encompassing reading of everything, and His 
(swt) words: “Taught man that which he knew not.” (TMQ 96:5) 
includes all knowledge. The words of the Messenger “Indeed 
knowledge ...” is the genus defined by Alif and Lam (the), so it is 
from the terms of generality. This all indicates that learning 
anything is permitted, and that any knowledge is permissible. 

Accordingly, the generality of the evidences indicate the 
unrestricted permissibility of knowledge. Based upon this, any 
individual from the subjects of the State can seek knowledge, in 
other words, any knowledge, and to use the necessary means to 
arrive at scientific facts and truths, and so every individual has the 
right to initiate any research laboratories he wants, and to help 
whoever he pleases to establish laboratories. 

These laboratories would be private property and would not 
be a part of public or State property. However, it is permitted for 
the State to possess such private property in its capacity as a 
semantic entity, just as any real person could own them. Its 
ownership of a laboratory would not make it the property of the 
State; rather it would remain private property, however it would be 
owned by the State and it would be part of the State’s property 
while it remains a type of private property. When the State 
undertakes the establishment of laboratories, it is only doing it from 
the angle of managing the affairs of the subjects, and establishing 
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the obligation that Allah (swt) put upon it which is to produce 
knowledge, part of which would include establishing laboratories. 


Article 163 

Individuals are prevented from possessing laboratories 
producing materials that could harm the Ummah or the State, 
or materials that the Shari’ah forbade. 


Its evidence is the Shari 'ah principle: 

ijih kilii jjjs ^5 cfijj iji SIS' 'ij 
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“If one item of a permitted thing leads to a harm, only that 
one is prohibited, and the thing remains permitted”, and 
laboratories whose private ownership leads to harm are prevented 
from being privately owned, such as nuclear laboratories and 
anything else whose private ownership would lead to harm. 


Article 164 

The State provides free health care for all, but it does not 
prevent the use of private medical care or the sale of medicine. 


Healthcare is part of the interests and utilities which the 
people cannot do without and so it is considered to be from the 
essentials. The Messenger & ordered people to take treatment: 
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“A Bedouin came and said: O Messenger of Allah, should 
I make use of medical treatment? He replied: Make use of 
medical treatment, for Allah has not made a disease without 
appointing a remedy for it, the one who knows it knows it and the 
one who is ignorant of it is ignorant of it” (reported by Ahmad 
from Usama Bin Shareek). And in another version from Al- 
Tabarani in Al-Mu ’jam Al-Kabir, reported from Usamam b. Sharik: 

JjIjj d oiypSl' Ifk'> fldt£ 4 <d!l ^ y> 

,«*dLd> <d Jjjl *s!l (.\i J yj jp dlil d)j ipju : Jli ^jldidl 4idh 

“ We were with the Messenger of Allah, when some desert 
Arabs came. They asked: Messenger of Allah, should we make 
use of medical treatment? He replied: Make use of medical 
treatment, for Allah has not made a disease without appointing a 
remedy for it. ”. And in Al-Tirmidhi also from Usamah b. Sahrik 
with the wording: 

djjlJJ aJUi jUp d : Jt5 JjLj d oljp^M cJl3» 

Jjdcj d pjJll *s!j iSfs Jli AdLi a] aISi 

U_j tidh 

“Some Bedouins asked: ’() Messenger of Allah (s.a.w) 
shall we treat (our ill)?' He said: 'Yes, O worshipers of Allah! 
Use remedies. For indeed Allah did not make a disease but He 
made a cure for it' - or - 'a remedy. Except for one disease.' They 
said: 'O Messenger of Allah (s.a.w)! What is it?' He said: 'Old 
age.'”, and Al-Tirmidhi said this narration is Hasan Sahih. Al- 
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Haram (Elderliness) is the end of life, which is usually followed by 
death. 


This indicates the permissibility of seeking treatment. 
Through treatment, benefit is gained and harm is prevented, so it is 
considered to be an interest, and on top of that the clinics and 
hospitals are a utility which the Muslims use for the sake of seeking 
treatment and cure, and so healthcare is, therefore, part of the 
benefits and utilities. The State is obliged to provide the benefits 
and utilities, because it is part of what the State must practically 
manage due to the words of the Messenger 

JjjAAj jAj ^U)[l» 

“The Imam is a guardian and he is responsible for his 
subjects ” (reported by A1-Bukhari from ‘Abd Allah Bin Umar). 
This is from the responsibilities of guardianship and for that reason 
it is obligatory upon the State to ensure it is provided to the people. 
From the evidences for that: 


Muslim reported from Jabir who said: 

« a ! Lt aljS” pj tLJ? ji. If) 

“The Messenger of Allah sent a physician to Ubayy b. 
Ka'b. He cut the vein and then cauterised it”. 


Al-Hakim narrated in Al-Mustadrak from Zayd b. Aslam 
from his father who said: “I fell severely ill at the time of Omar Bin 
Al-Khattab, and so Omar called a physician for me, and so he 
warmed me up to the point I would suck on date pits due to the 
intense heat.” 

Based upon this, it is obligatory upon the State to provide 
free medication and medical facilities, since it is part of the 
expenditures obligated upon the Bayt Al-Mal from the angle of 


226 



being an interest and utility without recompense, and accordingly 
the State must provide all the health services without cost. This is 
the evidence that healthcare is part of what the State is obliged to 
provide to the people for free. 

As for the permissibility of hiring a doctor, and paying him 
a fee, this is because seeking treatment is permitted (Mubah ); as 
mentioned previously the Prophet ^ said: 


“0 Slaves of Allah seek treatment ”, and since treatment is 
a service that the one paying for can achieve, therefore, the 
definition of hiring is applicable to it, and there has been no 
prohibition narrated regarding it. Above that, it is reported from 
Anas: 
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“ Allah's Prophet was cupped by 'Abd Taiba, to whom he 
gave two Sa of food and interceded for him with his masters who 
consequently reduced what they used to charge him daily.” 
(reported by Al-Bukhari from Anas), and what is intended by 
master was his owners since he was owned by a group, as indicated 
by the report in Muslim. It is reported by Ibn ‘Abbas: 

<{ 4 ) 2*1 IxAi- 015""yJj 

" The Prophet was cupped and he paid the wages to the 
one who had cupped him If it had been haraam, he would not 
have paid it.” (reported by Ahmad with this wording, and by 
Muslim and Al-Bukhari with a different wording). In those days 
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Hijamah was part of the treatments that people would care for their 
health with, which indicates that to pay a fee for it is permitted. 
And similar to the fee for a doctor, is the selling of medicines since 
it is something permitted encompassed by the words of Allah (swt): 

fj) 

“And Allah has permitted trade” (TMQ 2:275), and there 
is no text narrated to forbid it. 


Article 165 

Development and investment by foreign funds within the State 
are forbidden. It is also prohibited to grant franchises to 
foreigners. 


The two words: “ investment ” and: “ development ” are 
Western terms. The term investment means that the money itself 
produces profit, which is by yielding interest. As for the term 
development, it means to use the money in industry, agriculture or 
trade, in order to produce profit. 

Based upon this understanding, all investment is not 
allowed, since it is interest and interest is forbidden ( Haram ). 
Although the text regarding foreign investment is explained by the 
rule that it is prohibited to engage in interest with a Harbi, in the 
same way as a Dhimmi and a Muslim without any difference 
between them due to the generality of His (swt) words: 



“And has forbidden interest (usury).” (TMQ 2:275), and 
since there is no authentic text which specifies it then it remains 
general. It cannot be said that the narration: 

J \5 (j^j \jj Si)) 

“there is no interest (usury) between the Muslims and the 
enemy in Dar Al-Harb ” specifies it since the narration is weak as it 
is Mursal from Makhul. Shafi’i said in Al-Umm that it is not 
confirmed and it is not an evidence, and Ibn Muflih said the report 
is unknown - so it is not suitable as an evidence to prove the 
permission of interest, and nor does it specify/restrict the verse, and 
so the verse remains general. Therefore, foreign investment is 
forbidden in the same way as investment from the subjects 
(Muslims and Dhimmis ) because it is interest and thus it is 
forbidden. 

As for the prohibition of development through foreign funds 
this is because it leads to Haram in agreement with the rule: “ The 
means to something forbidden is also forbidden" , and the strongest 
possibility is enough to make something prohibited, so what about 
when foreign development leads to a confirmed Haram ? It is 
confirmed by the senses and by information whose authenticity is 
trusted that the use of foreign funds for development in the country 
is the method to extend the influence of the disbelievers over them, 
and extending their influence in the land is Haram. 

As for concessions, it is also a Western term, and has two 
meanings. Firstly, that a particular foreign State is given special 
rights with the consideration that they are an obligation for that 
state upon the Islamic State, such as the concessions that the 
Islamic State gave in the nineteenth century while it was weak, and 
such as the concessions that Britain and France used to have in 
Egypt, such as the foreign subjects being judged according to the 
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laws of their country rather than the laws of Islam, and the example 
of the State having no authority over the foreigners. These 
concessions, with this meaning, are forbidden from two angles; 
firstly: they take away from the sovereignty of the Islamic State, 
and give the disbelieving States authority over the Islamic lands, 
which is something decisively forbidden (Haram Qat’an ); 
secondly: they prevent the rule of Islam being applied upon the 
non-Muslims in the Islamic State and make the rule of disbelief 
( Kufr ) applicable in its stead, which is also decisively forbidden. 
Due to this, concessions according to the meaning mentioned are 
prohibited. 

As for the second meaning of concessions, it means to give 
a permit to carry out a permitted action, and those without the 
permit would be forbidden. This is all forbidden, irrespective of 
whether it was being applied to the foreigner or not, since any 
permitted issue is permitted for everyone, and so to restrict it to a 
particular individual while prohibiting others, is forbidding 
something which is permitted for the people. It is correct that the 
State can organise the permitted issues according to the styles 
which would enable it to benefit from them in the best manner; 
however it is not correct that this organisation would prohibit 
anyone from something that was permitted. 

Accordingly, concessions according to this meaning are 
also prohibited for the foreigner and the one who was not a 
foreigner, and the text mentions foreigner since giving the 
concession to him is a cause of harm, since it gives him control 
over the country, as is the case with the oil concessions. 


Article 166 

The State issues its own independent currency, and it is not 
permitted for it to be linked to any foreign currency. 
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The evidence for the first half of this article is the evidence 
that gave the Imam the right to manage the affairs with the words 
of the Prophet 


“The Imam is a guardian” (reported by Al-Bukhari from 
‘Abd Allah Bin Umar), and organising the permitted issues is from 
the management of the affairs. To create a specific currency for the 
State is from the permitted issues, so it is permitted for the State to 
create a specific currency, and in the same way it is permitted for 
the State not to do so. The Messenger ^ did not create a specific 
currency based upon specific consistent characteristics, and in his 
££ time the State did not have its own currency, and the situation 
remained the same throughout his time and the time of the 
righteous guided Khulafaa ’ after him, and during the beginning of 
the Ummayad period up until the time of ‘Abd alMalik b. Marwan 
who decided to change everything from the gold and silver that was 
being used, whether minted or not, to the currency with an Islamic 
minting and of equal weight without any disparity. Consequently, 
he minted Dirhams from silver and Dinars from gold, and from that 
time the Islamic Dinars and Dirhams were minted whereas they 
were not known before then. So to issue a currency is permitted 
and is not obligatory upon the State, unless safeguarding the 
economy of the land from ruin and protecting it from its enemies 
required the issuing of a currency, at which point its issuance 
would be obligatory, in accordance with the Shari’ah principle: 
“That, without which the obligation cannot be accomplished, is 
itself an obligation 

As for the second part of the article, the evidence for its 
forbiddance is that it would make the State follow whichever 
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disbelieving state it links its currency too, as was the scenario when 
Iraq used to be linked to Sterling, and over and above that it would 
be at the mercy of that disbelieving state from the financial angle. 
Both of these issues are forbidden, and the Shari’ah principle states 
that: “The means to something forbidden is also forbidden ”, and so 
to link the currency of the Islamic State to a foreign State is 
forbidden. 


Article 167 

The currency of the State is to be restricted to gold and silver, 
whether minted or not. No other form of currency for the State 
is permitted. The State can issue something as a substitute for 
gold or silver provided that the Bayt Al-Mal has the equivalent 
amount of gold and silver to cover the issued coinage. Thus, the 
State may issue coinage in its name from brass, bronze or 
paper notes and so on as long as it is covered completely by 
gold and silver. 


When Islam decided the rules of selling and hiring, it did 
not specify what would be exchanged for the goods or service and 
benefit such that upon that basis that thing would become 
obligatory. Rather it left man to exchange using anything as long as 
there was mutual consent for that exchange, and so it is permitted 
to marry a woman upon teaching her sewing, and to buy a car in 
exchange for working in the factory for a month, and it is permitted 
to work for an individual for a specific amount of sugar. The 
Shari’ah left the issue of exchange open for people so that they 
could base it upon whatever they wanted, which is proven by the 
generality of the evidences for trade and hiring such as: 
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“And Allah has permitted trade” (TMQ 2:275) - for 
anything and by anything, and the narration: 

f s , o'z s 'f c 

O' ^1^-5 SI 

“Give the worker his wages before his sweat dries.” 
(reported by Ibn Maja); in other words, that the worker should 
receive his salary when he finishes his work, whatever the nature of 
that wage. Additionally, these things that are used for exchange are 
not actions such that they would in origin be restricted (to the 
evidence) and so their permission would require an evidence, but 
rather they are things. The origin regarding things is that they are 
permitted as long as there is no evidence to prohibit them, and there 
is no evidence reported which prohibits using anything as an 
exchange, and so accordingly it is permitted to carry out Shari ’ah 
transactions with them whether buying and selling, giving as a gift 
or exchanging with the exception of anything where there is a text 
prohibiting its exchange. Based upon this, exchanging goods for 
money, and money for goods is permitted without any restrictions, 
except for exchanging money with money because it has specific 
rules and so it is restricted by those rules. In the same manner, 
exchanging effort for money, and money for effort, is permitted 
without restriction unless the goods or service have been mentioned 
in a text as being forbidden. Accordingly, to exchange goods for a 
specific form of money, and in the same manner to exchange a 
service or effort for a specific unit of money, is also permitted 
without any restriction, whatever the unit of that money may be. So 
irrespective of whether that unit doesn’t have anything backing it, 
such as fiat currency, or if it was backed by a specific amount of 
gold , such as secured paper currency, or if the unit was backed by 
gold and silver to its value such as representative paper currency, 
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all of them are considered to be allowed to trade with. Therefore, it 
is correct to exchange goods or services for any unit of money and 
it is permitted for the Muslim to sell for any currency and to buy 
with any currency and to hire with any currency and to be 
employed for any currency. 

However, if the State wanted the lands that it ruled to adopt 
a specific unit of money, such that it implements the rules of the 
Shari ’ah related to finance from the angle of it being wealth such 
as Zakah, exchange, interest and anything else, and the rules related 
to the individual who owned the wealth such as blood money, the 
minimum stolen amount that would be considered theft, and so on, 
then it does not have an open hand to use any specific monetary 
unit, but rather it is restricted to use only a specific type of money 
and no other. The Shari'ah specified the monetary unit, from a 
specific genus which the text mentioned, and this is gold and silver. 
So if the State wanted to issue a currency, it is restricted to the 
money being gold and silver and nothing else. The Shari ’ah did not 
leave the State to issue any money it pleased, from any type it 
wanted, but rather it specified the monetary units which the State 
could make as a currency for itself if it wanted to issue a currency 
with specific monetary units; which are gold and silver alone. The 
evidence for this is that Islam connected to gold and silver with 
fixed rules, and without any change. So when blood money was 
specified, it was specified from a specific amount of gold, and 
when the cutting of the hand of the thief was obligated, the 
minimum amount that the punishment would be applied for was 
specified from gold; the Messenger & said in his message to the 
people of Yemen: 

«jllo "‘kp (3 

"and for the believing soul (if killed) it is one hundred 
camels, and for the people of silver one thousand Dinars” 
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(mentioned by Ibn Qudamah in Al-Mughni from what was reported 
from ‘Amru b. Hazim from the letter of the Messenger of Allah to 
the people of Yemen). And in the report in Al-Nisa 7 regarding the 
letter of the Messenger of Allah & to the people of Yemen: “and 
upon the people of gold it is one thousand Dinars ” in place of: 
“people of silver And he & said: 

“Do not cut (the hand) except for a quarter of a Dinar and 
more ” (reported by Muslim from Aisha(ra)). 

This defines specific rules with Dinars and Dirhams , and 
the weight of the Dinar measured by gold, and the Dirham by 
silver, which made them monetary units analogous to the value of 
objects and effort. This monetary unit is the currency and its basis. 
The fact that the Shari ’ah textually connected gold and silver to the 
Shari ’ah rules when these rules were related to currency is 
evidence that the currency can only be from gold and silver alone. 

Additionally, when Allah (swt) obligated Zakah, He (swt) 
obligated it upon gold and silver alone, and specified the Nisab 
from gold and silver, and so the consideration that the Zakah upon 
money is by gold and silver specifies that the currency is gold and 
silver, and if there was a currency other than them then Zakah for 
money would have been obligatory upon it. Because there is no text 
for Zakah upon money except upon gold and silver, this indicates 
that there is no consideration for any other type of money. Also, the 
rules of currency exchange which were revealed regarding 
monetary transactions alone addressed gold and silver alone and all 
of the financial transactions mentioned in Islam are dealt with in 
gold and silver. And currency exchange is to sell money for money, 
either to sell one type of money with itself, or to sell it for another 
type of money, and by another expression currency exchange is to 
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sell a currency for a currency. The Shari'ah specified currency 
exchange - which is a purely monetary transaction - with gold and 
silver alone, which is a clear evidence that the currency must be 
from gold and silver and nothing else. He ^ said: 

“Sell gold for silver as you please ” (reported by Al-Bukhari 
from Abu Bakra). And Muslim reported similar to it through Ubada 
Bin Al-Samit. The Messenger & also said: 

“Gold for silver is interest (usury) unless it is exchanged 
hand to hand ” (agreed upon from Umar). 

Above that, the Messenger specified gold and silver as 
money, and made them alone the measures of monetary value 
which the values of goods and efforts were measured against, and 
upon which basis transactions were carried out. The measures for 
this currency were the Awqiya, the Dirham , the Daniq, the Qirat, 
the Mithqal, and the Dinar. These were all well known and famous 
at the time of the Prophet and the people would transact with 
them. And it is confirmed that he consented to them. All of the 
trade and marriages took place with gold and silver, as has been 
confirmed by several authentic narrations, and so the fact that the 
Messenger & made gold and silver the currency, and the fact that 
the Shari'ah linked some of the Shari’ah rules with them alone, 
and that Zakah upon money is limited to them, and currency 
exchange and financial transactions were limited to them, are all 
clear evidence that the money of Islam is only gold and silver and 
nothing else. 

However, it is necessary to be clear that the fact that the 
Shari’ah specified the currency that the State can issue as being 
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monetary units from gold and silver, does not mean that the State 
restricts the exchanges between the people in the lands which are 
ruled by this currency, rather it means that the Shari ’ah rules which 
the Shari'ah specified the use of these specific monetary units 
cannot be carried out other than in accordance with this money. As 
for general exchanges, they remain permitted as brought by the 
Shari’ah. It is not permissible for the State to restrict them to a 
particular unit; in other words, it is not permissible to restrict them 
to its or any other currency, since this restriction would be the 
forbiddance of something permitted, which is not permitted for the 
State to do. However, if the State thought that permitting any other 
currency in the lands it had authority over would lead to damaging 
its currency, its finance or its economy, in other words, would lead 
to harm, then it would be permitted to prevent it in accordance with 
the principle: “ The means to something forbidden is also 
forbidden In the same manner, if it thought that a particular 
currency would lead to that harm, then it could prohibit that 
currency in accordance with the rule: “//' one type of a permitted 
thing leads to harm then only that one is prohibited, and the thing 
remains permitted”. This is also applied to exporting the currency 
of the State, and importing and exporting foreign currency, in the 
same way that it is applied upon the transactions within the State. 


Article 168 

It is permissible to have exchange between the State currency 
and the currency of other states like the exchange between the 
State’s own coinages. It is permissible for the exchange rate 
between two currencies to differ provided the currencies are 
different from each other. However, such transactions must be 
undertaken in a hand-to-hand manner and constitute a direct 
transaction with no delay involved. The exchange rate can 
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fluctuate without any restriction as long as it is between two 
different currencies. All citizens can buy whatever currency 
they require from within or outside the State, and they can 
purchase the required currency without obtaining prior 
permission or the like. 


Its evidence are the words of the Prophet Si; 

‘wJsJJb dJsaiJtj SjajjJb ^ _ aJJ! \jk. jj» 


“and sell gold for silver and silver for gold as you please” 
(reported by Al-Bukhari from Abu Bakra), and it is reported from 
Malik b. Aws Al-Hadathan that he said: “/ came saying who was 
prepared to exchange Dirhams (for my gold), whereupon Talha 
b. Ubaidullah (as he was sitting with 'Umar b. Khattib) said: 
Show us your gold and then come to us (at a later time). When 
our servant would come we would give you your silver. 
Thereupon 'Umar b. Al-Khattib (ra) said: Not at all. By Allah, 
either give him his silver, or return his gold to him, for Allah's 
Messenger Si said: 

cS si j 0 

sla bj t-J&jJb t3jjh» 


Exchange of silver for gold is interest (usury) except 
when (it is exchanged) on the spot (hand to hand).” (reported by 
Muslim). 

It is reported that Al-Bara’ b. ‘Azib and Zayd Bin Arqam 
used to be partners, and so they bought silver for money and a 
deferred payment, and when the Messenger of Allah Si heard about 
this he Si ordered them with the words: 




238 



“Whatever is paid by money is permitted, and whatever is 
a deferred payment must be returned (rejected).” reported by 
Ahmad from Abu Al-Minhal, and Al-Bukhari reported from 
Sulaiman Bin Abi Muslim who said: “/ asked Abu Al- 
Minhal about money exchange from hand to hand. He said: “I 
and a partner of mine bought something partly in cash and partly 
on credit. ” Al-Bara ’ b. ‘Azib passed by us and we asked about it. 
He replied: “I and my partner Zayd Bin Al-Arqam did the same 
and then went to the Prophet and asked him about it. He said: 


i)\f Uj Jjil> i:\f U <3l» 


“ Whatever is paid by money is permitted, and whatever is 
a deferred payment must be returned (rejected). in other 
words, they were currency traders. These narrations are evidence 
for the permissibility of currency exchange, and this can take place 
in domestic transactions as well as foreign transactions, so just as 
the gold of a currency can be exchanged for its silver and vice 
versa, in the same way foreign money can be exchanged for local 
money, irrespective of whether that was done domestically or 
outside the country, and when two different currencies are 
exchanged there is a difference between them called the exchange 
rate. The exchange rate is the proportion between the weight of 
pure gold in the currency of a state and the weight of pure gold in 
the currency of another state. For this reason, the exchange rate will 
change according to the change in this proportion and according to 
the change of price of gold in the countries. 

The rules of exchange between silver and gold apply to 
contemporary paper money because the Illah (money and value) 
are present in it due to law of the State binding monetary 
transactions with it. That is because the narrations regarding 
exchange are reported to do with minted gold and silver as names 
of a genus, which has no understanding derived from it nor is any 
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analogy made to it, and in the same manner the reports came to do 
with Dinar and Dirham coinage, and from this the Illah of money 
can be derived, in other words, its use for prices and wages, and so 
analogy can be made from that. So in the narration of Malik b. Aws 
mentioned previously he used to exchange Dirhams, and Dirhams 
is a word which is understood as money. And so accordingly 
whatever is applied to the exchange between gold and silver in 
terms of what is permitted and prohibited is applied to exchange 
between fiat currency according to the contemporary laws of states, 
in other words, the exchange between one genus must be 
exchanged on the spot and in equal amounts, and exchange 
between two different types must be done on the spot, but the price 
between the two can be as you please. 

The Shari’ah rule regarding exchange rate is that it is 
permitted, and is not restricted by anything, since currency 
exchange is permitted, and so accordingly the price of exchange 
(exchange rate) is permitted. Hence, anyone can buy a currency 
which he wants according to the price which he desires, and all of 
that falls under the permissibility of exchange. 

This is the proof of this article for the permissibility of 
currency exchange, and the permissibility for its price to fluctuate. 


Article 169 

It is completely prohibited to open banks, and the only one 
permitted will be the State bank, and there are no transactions 
upon interest. This will be dealt with by a particular 
department of the Bayt Al-Mal. Financial loans will be 
undertaken in accordance with the rules of the SharVah and 
the financial and currency transactions will be facilitated. 
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The work of the bank falls under three types: interest based 
transactions such as bonds and credits, transferral transactions such 
as cheques and deposits. 

The transferral transactions and deposits are both permitted 
according to the Shari’ah and the evidence for that are the 
evidences for transfers and the evidences for trusts. So it is 
permitted for a Muslim to open a bank in order to provide 
transferral transactions and services for deposits and whatever else 
that are similar from whatever are permitted by the Shari ’ah such 
as currency transactions. In such a case, opening a bank would not 
be considered forbidden, since only the bank which operates with 
interest is forbidden. However, these transactions do not make 
large profits or its profits could only help in establishing something 
similar to the shops for currency traders. It would not be possible 
for anyone to open a bank with such money due to the lack of 
capability to make enough profits for it, since the profits from 
transfers and deposits, and the profits from currency exchange 
transactions are very small compared to the profits from interest, 
and the large profits are the profits which are from investments in 
interest based transactions and so these are the profitable 
investments. Accordingly the profits from transfers, deposits and 
currency exchange transactions would not be sufficient to open 
banks in the meaning they are known as in the world today, but 
rather it would only be sufficient to open shops with limited 
services, such as the shops of currency traders, which is not 
applicable to what are known as banks today. The opening of banks 
could not occur except with interest based transactions, and the 
bank is only opened for the sake of interest based transactions, and 
interest is forbidden ( Haram ) according to decisive Qur’anic text: 
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“And has forbidden interest (usury) ”, and for that reason 
opening a bank according to its current understanding is forbidden. 

However, the giving of loans is permitted without 
restriction, due to the words of the Messenger ££: 

Oo Cjyy* L 4 A 4 jij Hlvd L«» 

“There is no Muslim who gives a loan twice to another 
Muslim, but it will be like giving charity once. ” (reported by Ibn 
Maja from ‘Abd Allah b. Mas’ud), and it is reported from Anas 
who said: 
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“On the night on which I was taken on the Night of ascent 
(Isra), I saw written at the gate of Paradise: 'Charity brings a 
tenfold reward and a loan brings an eighteen fold reward.' I said: 
'() Jibril! Why is a loan better than charity?' He said: 'Because 
the beggar asks when he has something, but the one who asks for 
loan does so only because he is in need” (reported by Ibn Maja). 

Likewise, deposits are permitted due to the words of Allah 

(swt): 
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“Indeed, Allah commands you to render trusts to whom 
they are due. ” (TMQ 4:58), and He (swt) said: “And if one of you 
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entrusts another, then let him who is entrusted discharge his 
trust [faithfully].” (TMQ 2:283), and due to the words of the 
Messenger 

^y °^j£- Vj tdi £y (Jl sf» 


“Give the trust to the one who entrusted you, and don't 
betray who betrays you” (reported by Al-Tirmidhi from Abu 
Hurayrah, and he said: that the narration is Hasan Gharib ). And it 
is reported about him 


liSjj il)i 111 p y\j ifxj alp LfpSjf Sljt Ills c^JlSj 
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“that he had some deposits with him, and when he wanted 
to make migration (Hijrah), he gave them to Um Ay man and 
ordered Ali to return them to their owners. ” (as reported by Ibn 
Qudamah in Al-Mughni). 

Transfer of loans is permitted due to the words of the 
Messenger 

j lS U l5 1p jS-SAS-I lilj tjllli ^g*Jl 

“The delay (of payment) by a rich person is injustice, but 
when one of you is ref erred for payment to a wealthy man, let him 
be referred. ” (reported by Muslim), and in a version by Ahmad in 
Al-Musnad : 


«^4li ^Jy Js- lyj» 

“whoever is referred for payment to a wealty man, then 
accept it. ”. 
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These three transactions which the bank undertakes are 
permitted by the Shari’ah and the only thing forbidden is taking 
interest upon loans. The bank cannot be opened and operate except 
with interest, so, therefore, it is imperative to provide these services 
to people without interest, since they have become part of peoples’ 
affairs and accordingly it is necessary for the State to open a bank 
as a branch of the Bayt Al-Mal. Then it would undertake these three 
transactions according to the opinion and Ijtihad of the Imam , 
because they are part of the permitted issues whose management is 
run according to his opinion and Ijtihad, and so this is the evidence 
that the State must open a bank which would undertake the settling 
of peoples’ affairs. 
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The Education Policy 


Article 170 

It is imperative that Islamic ‘Aqeedah is the basis for the 
education curriculum. The syllabi and the ways of teaching are 
all drafted in a manner that does not deviate from this basis. 


It is said linguistically: a man leams knowledge (Tim) - he 
arrives at the true knowledge, and he leams something - he knows 
it. In the Al-Muhit dictionary it mentions: “he leamt it is like he 
heard it as knowledge...and knowledge is in the person, and the 
man is a scholar, and knowledgeable”. This linguistic meaning is 
the basis of the meaning of the word knowledge and its derivations, 
and so the linguistic meaning of the word and its derivations are 
taken as long as there is no indication present which transfers it to 
the tenninological meaning. What is meant by: “education 
curriculum” is the linguistic meaning; in other words, every 
knowledge. The education curriculum is an expression meaning the 
basis upon which the information which is desired to be leamt is 
built upon; from one angle this is the subjects which are 
encompassed by this information and from another angle how this 
information is going to be given. It therefore encompasses two 
issues: firstly, the topics for study, and secondly, the ways of 
teaching. Since the Islamic ‘Aqeedah is the basis of the Muslim’s 
life, and the basis for the Islamic State, and for the relationships 
between the Muslims, in other words, the basis for the society, then 
it is imperative that every piece of information that the Muslim 
receives is based upon the Islamic ‘Aqeedah. This is irrespective of 
whether the information was connected to his life, or to his 
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relationship with others, or to the political situation in the State, or 
connected to any aspect of this life, or what came before it or what 
comes after it. The Messenger & used to first call people to Islam, 
in other words, for them to embrace the Islamic ‘Aqeedah. Once 
they embraced Islam, he ^ started teaching them the rules of 
Islam, and so the ‘Aqeedah was the basis of the teachings of the 
Messenger ^ to the Muslims. When the sun was eclipsed at the 
time that his & son Ibrahim died, the people said that the sun had 
eclipsed due to the death of Ibrahim, and so he said to them: 

«4iU?d j^-\ Oj^J *s! <4*11 OUT lyt tlii» 


“The Sun and the Moon are two signs from the signs of 
Allah, they do not eclipse due to anyone’s death or life.” (agreed 
upon). And so the Prophet made the ‘Aqeedah the basis for the 
information he & gave regarding the solar and lunar eclipses. It is 
reported by A1-Bukhari from Abu Sa‘id Al-Khudri who said: 


4*11 Jjij <Jj*)l 4 jJ**' tsL-uJl <<_.>J*)l 
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“We went with Allah's Messenger, in the expedition of 
Bani Al-Mustaliq and we captured some of the 'Arabs as captives, 
and the long separation from our wives was pressing us hard and 
we wanted to practice coitus interruptus. We asked Allah's 
Messenger (whether it was permissible). He said, " There is 
nothing upon you if you do it. No soul, (that which Allah has) 
destined to exist, up to the Day of Resurrection, but will definitely 
come, into existence.””, and in another narration they asked the 
Prophet about coitus interruptus and he & said: 
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“There is nothing upon you if you do it, since Allah has 
Written whoever He Created until the day of Judgement. ” and 
Muslim reported similar to this. So the Messenger ££ answered 
their question regarding withdrawal from the angle of whether it 
prevents pregnancy, and made belief in the Knowledge of Allah 
(swt) the basis of his answer; in other words, he & made the 
Islamic ‘Aqeedah the basis of his & answer. And there are several 
narrations which indicate that making the Islamic ‘Aqeedah the 
basis for the education curriculum is an obligatory issue upon the 
State, and that it is not permitted for it to stray from that at all. 
However, making the ‘Aqeedah the basis for the education 
curriculum does not mean that every piece of information emanated 
from it, because that was not requested by the Shari’ah. This also 
contradicts the reality, since not every piece of information 
emanates from the Islamic ‘ Aqeedah , since the ‘Aqeedah is specific 
to beliefs and laws, and has no relationship to anything else. 
Rather, the meaning of making it the basis for the education 
curriculum only means that all the information connected to beliefs 
and laws must emanate from the Islamic ‘ Aqeedah , since that is 
what the ‘Aqeedah came with. As for with respect to any 
information other than beliefs and laws, the meaning of making the 
Islamic ‘Aqeedah the basis for it is that these information and laws 
should be built upon the Islamic ‘ Aqeedah ; in other words, the 
Islamic ‘Aqeedah is used as the criterion, so anything that 
contradicts it is rejected and not believed in, and whatever does not 
contradict it is permitted to be accepted. So the ‘Aqeedah is the 
criterion for acceptance and beliefs. 

As for the angle of information and learning, there is 
nothing that prohibits it from being leamt, since the evidences 
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which encourage seeking knowledge are general; the Prophet 
said: 

«<U£ JjS iLAkyy 

“Seeking knowledge is a duty ”, Al-Zarkashi said in Al- 
Tadhkirah: “and Al-Hafiz Jamal Al-Dinn Al-Mizzi said: this is 
reported from many paths such that it reaches the level of a Hasan 
narration”, and the word: “knowledge” which is general covering 
all knowledge that is beneficial. And Abu Dawud, Ahmad, Ibn 
Hibban, and Al-Bayhaqi in Al-Shu ‘ab all reported from Kathir b. 
Qays that he ® sa id: 

4 0 ^ y ' 0 . ' s ' 
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“Whoever sets out on a path in search of knowledge, 
Allah sets him on a path from the paths of Paradise” and the 
word: “knowledge” is general, covering all knowledge that is 
beneficial. 

And in the noble Quran there are ideas and beliefs which 
contradict Islam such as: 




“And nothing destroys us but time.” (TMQ 45:24) and 
other such examples, which indicate the permissibility of learning 
those ideas which contradict the Islamic ‘Aqeedah. Accordingly, to 
learn information without adopting it or believing in it is 
permissible and there is nothing wrong with it, but what is 
prohibited is to adopt the ideas that contradict the Islamic 
‘Aqeedah. For example, the idea of Darwin says: people evolved 
from apes, whereas Allah (swt) said: 
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“Indeed, the example of Jesus to Allah is like that of 
Adam. He created Him from dust; then He said to him, "Be," 

and he was.” (TMQ 3:59), and the communist theory of material 
evolution claims that material evolves eternally, and there is 
nothing else which developed it, and so there is no God, whereas 
Allah (swt) says: 



“O you who have believed, believe in Allah.” (TMQ 

4:136), in other words, in His (swt) existence, and He (swt) says: 


x A 9y y i , ** s'" s 1 *'* 
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“He who created the heavens and the earth and what is 
between them” (TMQ 25:59). The Book of Pre-Islamic (Jaahili) 
Literature mentions that the story of Ibrahim was fabricated and 
that there is no substance in it but rather it was invented by the 
narrators, even though the story of Ibrahim is mentioned in the 
Quran and it tells it as a story that occurred in reality and so 
denying it is a rejection of the Quran. Therefore, these types of 
information and anything similar are not placed in the education 
curriculum if that would lead to them being adopted and believed 
in, and, therefore, they would not be a part of primary education, 
since this would lead to it being adopted (by the young children 
learning). In the same manner, if it is made part of the curriculum, 
it is imperative that its incorrectness be explained and that its ideas 
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are dismantled such that no one would adopt them or believe in 
them. 

In this manner, the Islamic ‘Aqeedah is made the basis for 
the education curriculum, so it is made the criterion for adopting 
information from the angle of confirming it as true and believing in 
it, and not simply from the angle that it is simply information. 


Article 171 

The education policy is to form the Islamic mentality and 
disposition. Therefore, all subjects in the curriculum must be 
chosen on this basis. 


Article 172 

The goal of education is to produce the Islamic personality and 
to increase peoples’ knowledge connected with life’s affairs. 
Teaching methods are established to achieve this goal; any 
method that leads to other than this goal is prevented. 


The reality of these two articles is that the meaning of the 
educational policy is the principle, or principles, upon which 
information is given. As for the goal of the education, this is the 
objective which the provision of that information is aiming for. So 
the education policy is the basis which is built upon and the goal of 
education is the intention which is intended by establishing it. 

Therefore, the education policy is connected to the subjects 
taught, and the goal of the education is connected to the methods of 
teaching. And the reality of man is that he comprehends things and 
actions, and so makes a judgement about them, and comprehends 
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things and actions and so inclines towards them, and there is 
nothing which is outside of these two issues. The reality of 
information is that it is either information which develops the 
mentality in order to judge upon actions and things, and 
information about those actual actions and things in order to utilise 
them, and there is nothing which is outside of these two issues. 
Islam made the Islamic ‘Aqeedah the basis for the Muslim’s life, 
and the basis for his thoughts, and in the same manner the basis for 
his inclinations. The verses of the Quran, and the narrations of the 
Prophet ® which provoke thought, such as His (swt) words: 

,0 9 ^ ^ j. 
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“And give thought to the creation of the heavens and the 
earth.” (TMQ 3:191), and the words of the Messenger 

_ i,. 



“Contemplation for an hour is better than a year of 
worship” (reported by Al-Qurtubi in his Tafsir ), are only because 
they provoke him to believe in Allah (swt). The verses and 
narrations which mention inclinations, such as His (swt) words: 




(J^JJ^ Ji b i i oj 




“Say, [O Muhammad], "If your fathers until His 
(swt) words: ‘‘Are dearer to you than Allah, or His Messenger. ” 

(TMQ 9:24), and the Messenger’s ^ words: 
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“None of you is a believer till I am dearer to him than his 
father, his child, and the whole of mankind.” (agreed upon from 
the narration of Anas), are only mentioned as inclinations restricted 
by the Islamic ‘Aqeedah. Therefore, it is imperative that the 
judgement of a Muslim upon actions and things is built upon the 
basis of the Islamic ‘ Aqeedah , and in the same manner it is 
imperative that his inclinations towards actions and things are built 
upon the ‘Aqeedah. 

When it is the information which forms his mentality, from 
the angle of the judgement upon things, and forms his disposition 
from the angle of the inclinations towards things, accordingly it is 
imperative that all of this information is built upon the Islamic 
‘ Aqeedah , irrespective of whether it is information to develop the 
mentality, or information which is adopted in order to utilise 
actions and things. In other words, it is imperative that the 
information which forms the mentality of the Muslim be built upon 
the Islamic ‘ Aqeedah , and in the same manner it is imperative that 
the information which forms his disposition is built upon the 
‘Aqeedah. And upon this basis, it is imperative that the education 
policy forms the Islamic mentality and disposition. The education 
policy has been deduced from the reality of information from its 
aspect of being information, and from the collection of verses 
connected to thought and inclinations, and linking them to the 
reality of information, and Article 171 was drafted upon this basis. 

Article 172 has been taken from the action of the Messenger 
& in his ££ teaching of the Muslims, irrespective of whether that 
was in Makkah before the emigration, or in Madinah afterwards, 
since he & intended from teaching them that each one of them 
becomes an Islamic personality in his mentality and disposition - in 
other words, in their judgement upon actions and things and their 
inclinations towards them. So on top of teaching them the rules 
which treated their life’s issues, he & used to teach them the noble 


252 



values, such as how to seek the Pleasure of Allah (swt), such as 
honour and such as how to carry the responsibility of spreading the 
guidance to mankind, and guiding them to Islam, with an 
influential method, and productive styles. Allah (swt) said: 


(j* <dJjj (jj 




“Invite to the way of your Lord with wisdom and good 
instruction, and argue with them in a way that is best ” (TMQ 
16:125), and he ^ used to make them memorise the Quran, and 
teach them the rules of Islam and enjoin them to follow the orders 
and avoid the prohibitions, and alongside that he & would permit 
them to learn what they required for their livelihood, from trade 
and agriculture and industry. And so these actions of the Messenger 
& were what formed the Islamic personality, and these are the 
evidences for this article. 


Article 173 

There must be weekly classes in Islamic sciences and Arabic, 
with the same time and amount allocated as the classes for the 
rest of the sciences. 


The taught subjects are of two types: scientific knowledge 
to develop the mind, in order that the person can judge the words, 
actions and objects from the angle of their reality and 
characteristics, and from the angle of their adaptation to human 
nature - such as chemistry, physics, astronomy, mathematics and 
other experimental sciences. This knowledge has no direct 
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relationship with the building of the personality. As for the 
Shari’ah knowledge of the words, actions and objects, in order to 
explain the defining Shari’ah rule ( Taklifi ), if it was obligatory, 
recommended, permitted, disliked or prohibited, or to explain the 
Ahkam Al-Wad' such as whether it was a cause, condition or 
prevention, or a concession ( Rukhsa ) or an original rule (‘ Azimah ), 
or if it was valid ( Sahih ), void ( Batil ) or defective ( Fasid ), and 
accordingly the Islamic mentality is built. If these Shari’ah rules 
are accompanied by the goal of getting the Muslim to take an 
Islamic position towards objects, actions and words in terms of 
their inclinations towards or against them, and to take or leave them 
when fulfilling their bodily needs and instincts, then the Islamic 
disposition is built. The Islamic personality is built from the 
Islamic mentality and disposition, which makes the Islamic belief 
(‘Aqeedah ) the basis for its thoughts and inclinations. 

Islam asks the Muslim to think about the creation of the 
universe, mankind and life, such as His (swt) words: 
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“And give thought to the creation of the heavens and the 
earth.” (TMQ 3:191): “Then do they not look at the camels - 
how they are created?” (TMQ 88:17) and: “Thus does Allah 
bring the dead to life, and He shows you His signs that you 
might reason.” (TMQ 2:73). In the same manner, Islam also asks 
the Muslim to adhere to the Shari ’ah rules in his laws, actions and 
inclinations: He (swt) said: 
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“But no, by your Lord, they will not [truly] believe until 
they make you, [O Muhammad], judge concerning that over 
which they dispute among themselves and then find within 
themselves no discomfort from what you have judged and 
submit in [full, willing] submission.” (TMQ 4:65), and: “And 
whatever the Messenger has given you - take; and what he has 
forbidden you - refrain from ” (TMQ 59:7), and: “O you who 
have believed, do not take your fathers or your brothers as 
allies if they have preferred disbelief over belief.” (TMQ 9:23), 
and: “And say, "Do [as you will], for Allah will see your deeds, 
and [so, will] His Messenger and the believers. And you will be 
returned to the Knower of the unseen and the witnessed, and 
He will inform you of what you used to do." ” (TMQ 9:105). 

Just as it is requested from the school to be the first 
incubator to build the distinguished Islamic personality, in the 
knowledge of the rules of the basis of jurisprudence (Usui Al-Fiqh), 
language and Tcifsir, it is also requested to be the first incubator to 
build the distinguished Islamic personality with the scientific 
knowledge such as atomic science, astronomy and computing. The 
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Islamic Ummah which gave birth to leaders in politics, governance 
and Jihad such as Abu Bakr (ra), Khalid (ra) and Salah Al-Deen, is 
the same Ummah which gave birth to the scholars in jurisprudence 
and science such as Al-Shafi’i, Al-Bukhari, Al-Khawarizmi and 
Ibn Al-Haytham. The goal of teaching all of this knowledge in the 
school stage is to build the Islamic personality of the student, and 
to prepare him to enter into the realm of practical life, or to prepare 
him to continue higher studies in order to create distinguished 
personalities which are necessary to raise the intellectual and 
scientific level of the Ummah, and to prepare it to lead the world to 
take all the people from the darkness of disbelief to the light of 
Islam, and from the oppression of man made law to the justice of 
the Shari’ah law. And in the same manner to work to harness what 
is in the heavens and the earth for the benefit and well being of 
mankind in that which pleases Allah (swt), in accordance with His 
(swt) words: 



“But seek, through that which Allah has given you, the 
home of the Hereafter; and [yet], do not forget your share of 

the world. ”(TMQ 28:77). 

Based upon this, there will be classes in scientific and 
Shari ’ah knowledge, and it is obligatory to balance the classes to 
meet the requirements of the two sections in order for the Muslim 
to be capable to live on this earth which Allah (swt) made him a 
successor upon, in a manner which Allah (swt) and His Messenger 
& love. 
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The scientific knowledge that we are concerned with are 
those that do not have a direct relationship with the viewpoint 
about life, and do not emanate from the Islamic belief, but rather 
are built upon it, such as the necessary skills and knowledge to 
prepare the student to enter the realm of practical life. The first 
thing that the student is taught are those sciences that are necessary 
to interact with the environment he lives in such as mathematics 
and the general sciences about the tools and machinery used such 
as electronic and electrical equipment, and domestic tools. And in 
the same manner the principles and rules of traffic in the roads and 
streets, and the teaching of these subjects would take into account 
the environment in which the students live, such as if it was 
industrial, agricultural or trade, and if it was mountainous, desert or 
a plain, and whether it was hot or cold. The goal in teaching these 
subjects until the age of ten is to enable the student to interact with 
the things around them, and to utilise them according to their age 
and needs. 

After the age of ten, they start to be taught the branches of 
mathematics in stages, and similarly the other sciences such as 
physics, chemistry and biology, and beneficial sports such as 
swimming, jumping and shooting at targets. After puberty they are 
taught military skills under the supervision of the army, and then 
they can continue in the higher education institutions and 
universities to learn beneficial knowledge from the sciences to the 
extent necessary. 


Article 174 

A distinction should be drawn between the empirical sciences 
such as mathematics on the one hand and the cultural sciences 
on the other. The empirical sciences and all that is related to 
them are taught according to the need and are not restricted to 
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any stage of education. As for the cultural sciences, they are 
taught at the primary and secondary levels according to a 
specific policy which does not contradict Islamic thoughts and 
rules. In higher education, these cultural sciences are studied 
like other sciences provided they do not lead to a departure 
from the education policy and its goal. 


Its evidence is the generality of the evidences which permit 
learning knowledge, since they encompass all knowledge, and so it 
is permitted for the Muslim to learn all knowledge. However, 
learning some knowledge leads to deviation of the beliefs, or 
weakness in the ‘Aqeedah and so these types of knowledge are 
forbidden from being taught as long as they result in that, and if 
they lost that effect then it would be permitted to learn it, applying 
the principle: “If one type of a permitted thing leads to a harm, only 
that one is prohibited, and the thing remains permitted”. 

Accordingly, the general evidences which permit learning 
and the Shari ’ ah principle are the proof for this article. 

Since learning what causes a deviation and weakness in the 
beliefs easily influences children, it is, therefore, prohibited to 
teach anything of these types of knowledge in the primary and 
secondary stages of education. As for higher education, then 
knowledge such as philosophy and anything similar are taught, in 
order to refute them and show their falsehood, and nothing from 
these subjects is taught without also teaching its refutation and 
invalidity alongside it. The noble Quran mentions the ideas and 
beliefs of others, but they are mentioned in order to explain their 
invalidity and to reject them. And in the same way, when the 
educational programme is drafted, these types of subjects are 
drafted in higher education in order to refute them and explain their 
falseness. 
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Article 175 


The Islamic culture must be taught at all levels of education. In 
higher education, departments should be assigned to the 
various Islamic disciplines as will be done with medicine, 
engineering, physics and anything similar. 


The evidence for the article is the action of the Messenger 
since he used to teach the rules of Islam to men, women, the 
elderly and the youth, which indicates that Islam teaches every 
generation, and so it is learnt at all levels of education. Knowledge 
other than the laws of Islam such as the sciences and industries is 
permitted, however its reality is that they are studied after gaining 
basic knowledge that is essential such as the principles that are 
required to enter some of the sciences and industries such as 
medicine and engineering, and so they are taught after this 
information has been acquired. Therefore, their teaching is done in 
higher education. Built upon the reality of the information and the 
action of the Messenger ***, this article was drafted, and so this is 
what necessitated it. 


Article 176 

Arts and crafts may be related to science, such as commerce, 
navigation and agriculture. In such cases, they are studied 
without restriction or conditions. Sometimes, however, arts and 
crafts are connected to culture and influenced by a particular 
viewpoint of life, such as painting and sculpting. If this 
viewpoint of life contradicts the Islamic viewpoint of life, these 
arts and crafts are not taken. 
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The evidence is the evidence for Article 162, which was the 
generality of the evidences which permitted knowledge/science, 
and the principle that one type of a permitted thing is prohibited if 
it leads to harm, because the arts and industries are information, 
and so they are permitted since they are encompassed by the 
generality of the evidences regarding knowledge. If they bring 
about harm due to their being influenced by a particular viewpoint 
then they are prohibited. This is the case if there is no text 
forbidding it. As for when there is a text which forbids it, such as 
drawing something which has a soul ( Ruh ), whether human, 
animal, bird or otherwise, or sculpting something with a soul, then 
it is prohibited because it is forbidden due to the narrations reported 
which decisively prohibit drawing and sculpting. 


Article 177 

The State’s has one unique curriculum and no other 
curriculums are allowed to be taught. Private schools are 
allowed as long as they adopt the State’s curriculum and 
establish themselves on the State’s educational policy and 
accomplish the goal of education set by the State, on condition 
they do not allow mixing between male and female, whether 
student or teacher, and they are not specific to a sect, religion, 
school of thought, race or colour. 


To enforce a single education curriculum upon the people is 
a permitted issue, since it is from the permitted issues which have 
been left to the Imam to enforce upon the people with a particular 
style if chosen, which is what ‘Uthman bin Affan (ra) did when he 
copied the Quran and sent it to the different regions of the State. 
All types of knowledge are permitted, and the methods of teaching 
are all permitted, since they are all part of information. 
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However, organising this information which is taught or 
upon which teaching is carried out in a specific curriculum is a 
style to systemise the education, similar to the style to organise the 
departments of the State. So the Imam can adopt a specific style 
and make the people abide by it, since it is from the issues which 
are part of the governing of the affairs, and, therefore, obedience to 
him in it would be obligatory. 

The State can prohibit any teaching which is carried out 
upon alternative curricula with the evidence that it is from the 
issues that have been given to the Imam to deal with according to 
his opinion and Ijtihad, and it is permitted for him to select a 
particular style to undertake it. If he decided upon one particular 
style, obedience to him would be obligatory, and it would be 
forbidden to contradict him, since obedience to him is mentioned in 
the Quran: 

CJu* /T\ Jjfj D^)\ 14iT 1 


“O you who have believed, obey Allah and obey the 
Messenger and those in authority among you. ” (TMQ 4:59), and 
mentioned in the words of the Prophet ££: 

ali 'jSi\ 


“Whoever obeys the Amir (leader) obeys me” (agreed 
upon from the narration of Abu Hurayrah), and his & words: 

iudj i )IS” As- 


“Hear and obey even if an Abyssinian slave whose head is 
like a raisin is placed in authority over you” (reported by Al- 
Bukhari from Anas). This is only obedience to him in that which 
has been left for him to act in according to his opinion and Ijtihad , 
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and obedience to him in this circumstance is obedience to the ones 
in authority. As for the Shari’ah rules such as the recommended, 
permitted, obligatory, and the forbidden, then obedience to him in 
these issues if he ordered them would be obedience to Allah (swt) 
and not to him, due to the evidence that if he ordered them to 
commit a sin he is not obeyed. It is reported from Nafi’ from 
Abdullah that the Messenger & said: 

ijl p j y&jj U iSj U-9 APllailJ 

“Listening and Obedience are binding on a Muslim 
whether he likes or dislikes, so long as he is not commanded for 
disobedience (to Allah). If he is commanded to disobedience (to 
Allah), no listening and disobedience are binding (on him).” 
(reported by Al-Bukhari). And Ahmad reported with an authentic 
chain from ‘Imran b. Husayn: 

iijUi <dh J *i!» 

‘Wo obedience to created people when asking for 
disobedience to Allah the glorified and exalted. ”. Therefore, his 
rights in governing the affairs are in what has been left to his 
opinion and Ijtihad, and the obedience to his order by those who 
were ordered by it is in these issues. So if he governed permitted 
issues upon a particular basis, such as drafting a specific 
curriculum which was then ordered to be implemented and for any 
difference to be prohibited, consequently obedience to him would 
be obligatory. 

This is with respect to the fact that the State has one unique 
education curriculum. 
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As for the issue of private schools, the Messenger & used 
to send teachers to people in order to teach them Islam, and would 
permit the Muslims to teach other, which indicates that every 
person can teach whoever he wishes, whether for a fee or for free, 
and he is permitted to open a school. However, like the rest of the 
individual subjects, he is compelled to follow the State curriculum, 
in other words, the curriculum that the Khalifah ordered, due to the 
evidence that was aforementioned regarding obedience to whatever 
the Imam ordered. 

If it is asked how can the Dhimmi teach their children their 
religion if the private schools have to be in agreement with the 
syllabus of the Islamic State - then the answer is that they are not 
prohibited from teaching their religion and rituals in their houses 
and places of religious worship, or in other words, in places other 
than the public life such as the schools since this proceeds upon the 
governance that the State lays down. The Dhimmi used to learn 
their rituals in their churches and their churches were present at the 
time of the Messenger ££ and the righteous Khulafaa ’. Al-Bukhari 
reported from Abu Hurayrah who said: 


c4i tlLr 4** 

IjilM 


“While at the mosque, the Messenger came out to us and 
said: go to the Jews,and so we went with him until we went to the 
house of Midras. He stood up and addressed them, "O assembly 
of Jews! Embrace Islam and you will be safe" ...” and Midras is 
the place of their worship which they used to read the Torah and in 
which they would also gather for prayers on their religious 
festivals. It is mentioned in the Al-Muhit dictionary: “Al-midras: 


263 



the place which the Quran is read, and from it is the madras of the 
Jews”, in other words, where the Jews would read their Torah. In 
Lisan Al- ‘Arab it mentions: “Fuhr of the Jews: the place of their 
madras which they would gather in on their religious festivals to 
pray there”. In other words, at the time of the Messenger & they 
were not prohibited from learning their religion in their churches 
and synagogues. This continued throughout the time of the 
righteous Khulafaa ’: it is reported by ‘ Abd alRazzaq in his 
Musannaf from ‘Ali b. Abi Talib (ra): “he saw a people with their 
clothes hanging low and so he said: As though they were Jews 
leaving their Fuhr. We asked ‘Abd Al-Razzaq what is their Fuhr ? 
He said their synagogue”. In other words, ‘Ali (ra) described those 
who prayed with their clothes hanging low as being like Jews who 
left their synagogues after finishing their worship inside. In other 
words, - the Dhimmis used to practice their religions and do their 
rituals of worship in their churches and synagogues, or in the places 
connected to them, and they did not have specific schools 
according to the known meaning. 

As for the evidence to prohibit mixing in private schools, in the 
same way that it is prohibited in the schools of the State: 

• Al-Bukhari reported from Abu Sa‘id Al-Khudri who said: 


Uji j UJ JWp' cJ^» 

fjjii a\yi\ j£a U JlS U-9 UJj jAJS-ji 

5 :Jlii cJlii tjllh ja Igl OlS” laaJj ja 


“Some women requested the Prophet to fix a day for them as 
the men were taking all his time. On that he promised them 
one day for religious lessons and commandments. Once 
during such a lesson the Prophet said, "A woman whose three 
children die will be shielded by them from the Hell fire." On 
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that a woman asked, "If only two die?" He replied, "Even two 
(will shield her from the Hell-fire).” In other words, the 
teaching of the women was separated from that of the men, and 
it was not mixed. The prayer was also done in separate rows, 
and when they left the mosque they would not leave together 
thus mixing, rather the Messenger & and the companions who 
had prayed would wait until the women left and then they 
would leave. 


• Al-Bukhari reported from Umm Salamah: 


cjiJLJ dlS » :cJls Lid ajIjj 

«j||| <d!l Jjdij dt Jls ^yb>-JL3 sliuh tJifol*3 


“The Prophet after finishing the prayer with Taslim used to 
stay at his place for a while." Ibn Shihab said, "I think (and 
Allah knows better), that he used to wait for the departure of 
the women who had prayed”, and in another report: “ When 
the Prophet finished the prayer with Taslim, the women would 
depart and enter their houses before Allah's Messenger 
departed. ” 

And, therefore, teaching must not be mixed. 

As for the issue of the private schools not being specific to a 
sect, religion, school of thought, race or colour - this is because 
schools established on this basis lead to effects upon the unity of 
the State and focus upon points of difference, especially since 
schools play an important role in building the mentality and 
disposition of the students. At the end of the ‘Uthmani Khilafah 
such schools were a destructive element in the body of the State. 
Therefore, these schools are prohibited due to what damage they 
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produce and that they lead to the Haram, in other words, the 
evidence is the rule of harm and the rule that states that: "The 
means to something forbidden is also forbidden". 

This is apart from the call that is found in the Quran and the 
Sunnah to know other people and to discard tribalism, and not to 
differentiate on the basis of race or colour. Allah (swt) says: 


Oi jL =»f o| lyijbel) 


“O mankind, indeed We have created you from male 
and female and made you peoples and tribes that you may 
know one another. Indeed, the most noble of you in the sight of 
Allah is the most righteous of you. Indeed, Allah is Knowing 
and Acquainted.” (TMQ 49:13). And the Messenger said in a 
narration reported by Muslim from Abu Hurayrah: 


Jib oU oUi JpUAJi tijbj 0 *^ 

«Sllal?- j' f^flP yPJj j' 4..Ja. iu <u*p 5j1j C-?o 


“One who defected from obedience (to the Amir) and 
separated from the main body of the Muslims-if he died in that 
state-would die the death of one belonging to the days of 
Jahiliyya. One who fights under the banner of a people who ate 
blind (to the cause for which they are fighting, i. e. do not know 
whether their cause is just or otherwise), who gets flared up with 
family pride, calls, (people) to fight for their, family honour, and 
supports his kith and kin (i.e. fights not for the cause of Allah but 
for the sake of this family or tribe) -if he is killed (in this fight), 
he dies as one belonging to the days of Jahiliyya ”. And it is 
reported by Ahmad with a chain from Abu Nadrah authenticated by 
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Al-Zayn: Someone who heard the sermon of the Messenger of 
Allah in the middle of the days of Tashriq told me that he & 
said: O people -your Lord is one, and your father is one, there is 
no preference for an Arab over a non-Arab, nor a non-Arab over 
an Arab, nor for the red over the black, nor the black over the 
red, except in Taqwa (piety). Have I not conveyed? They said: 
The Messenger of Allah has conveyed. ” 

These are all the evidences for the article. 


Article 178 

It is an obligation upon the State to teach every individual those 
matters that are necessary for the mainstream of life, male or 
female, in the primary and secondary levels of education. This 
must be provided free of charge to everyone, and the State 
should ‘ to the best of its ability, provide the opportunity for 
everyone to continue higher education free of charge. 


Its evidence is that it is from the essential interests and 
utilities for people, since teaching the individuals what they require 
in mainstream life is from the essential interests, since it achieves 
benefit and repels harm. This is why it is obligatory upon the State 
to provide for these interests according to what mainstream life 
necessitates, and according to the number of youth present that 
require to be taught those issues. Primary and secondary education 
of the masses has become a necessity due to the nature of life 
between nations in this era, and is no longer from the non-essential 
issues, so accordingly the primary and secondary education for 
every individual of what is required to partake in the mainstream of 
life is an obligation upon the State, while it remains one of the 
essential interests. Therefore, it is obligatory upon the State to 
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provide sufficient primary and secondary schools for all the 
subjects of the State who wish to study and provide them with what 
they require to partake in life’s affairs free of charge. The 
Messenger made the ransom of the disbelieving prisoners that 
they should teach ten of the Muslim children, and that was from the 
war booty which is part of what the Khalifah may spend in the 
interests of the Muslims, and is evidence that the spending upon 
education is without anything given in exchange. 

Higher education is also from the interests, so anything 
from it which is part of the necessities such as medicine must be 
provided by the State, in the same manner as primary and 
secondary education, since it achieves benefit and repels harm and 
is from the issues that the Shari’ah obligated upon the State. As for 
anything from the non-essential issues, such as literature, then the 
State should provide for it if the finances were available. 

The primary and secondary teaching, along with whatever 
is essential for the Ummah in terms of further education, is 
considered part of the obligatory interests upon the expenditure of 
the Bayt Al-Mal, without anything in return. 

Article 179 

The State ought to provide the means of developing knowledge, 
such as libraries and laboratories, in addition to schools and 
universities, to enable those who want to continue their 
research in the various fields of knowledge, like jurisprudence, 
narrations and Tafsir, and thought, medicine, engineering and 
chemistry, and such as inventions and discoveries and so on. 
This is done to create an abundance of Mujtahidun, outstanding 
scientists and inventors. 
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The evidence for the article are the words of the Prophet 

(saw): 

“The Imam (ruler) is a guardian and he is responsible for 
his subjects” (reported by Al-Bukhari from Abdullah Bin Umar), 
and the principle: “ That, without which the obligation cannot be 
accomplished, is itself an obligation Libraries, laboratories and 
the rest of the means of developing knowledge are part of the 
affairs of the Ummah which the Imam must govern, and if he falls 
short he is accounted over it. If the Ijtihad in jurisprudence and the 
creation of inventions which are necessary for the sake of military 
preparations, are not possible without these means of developing 
knowledge, then to provide these means becomes an obligation 
upon the Khalifah in accordance with the principle: “That, without 
which the obligation cannot be accomplished, is itself an 
obligation If they help to achieve these goals, and simplify the 
issue of Ijtihad and invention, then they are part of the governing of 
the affairs which achieve benefits; in which case they would not be 
obligatory, and so if the State had the finances it would establish 
them and otherwise not. Due to all of this, the provision of 
libraries, laboratories and the remaining means to develop 
knowledge fall under what the Imam must provide, or in other 
words, what falls upon the State to provide. 


Article 180 

The exploitation of writing books for educational purposes at 
whatever level is strictly forbidden. Once a book has been 
printed and published‘ nobody has the right to reserve the 
publishing and printing rights, including the author. However, 
if they were ideas he had, which were not yet printed or 
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published, the owner has the right to be paid for transferring 
these ideas to the public as he paid for teaching. 


The evidence for it is the permissibility of taking a fee for 
teaching and the permission of knowledge for people. As for the 
permissibility of taking a fee for education, it is confirmed from the 
words of the Messenger 

odS” \^f\ idip U Jp-I c>!» 

“Ton are most entitled to take wages for Allah's Book” 
(reported by Al-Bukhari from Ibn ‘Abbas), and so by greater 
reasoning a fee can be taken for teaching anything else; 
additionally it is confirmed from the fact that the Messenger ^ 
allowed the prisoners from the battle of Badr to each teach ten 
Muslims as their ransom, which is making a payment for education. 
Authoring is the writing of knowledge, or in other words, the 
giving of knowledge through writing and so it is like imparting it 
verbally. Knowledge can be passed to people verbally or in a 
written form and in both circumstances it is permitted to take a fee 
for it. However, if the teacher imparts something verbally or 
through writing, the knowledge that the learner took becomes 
possessed by him, and so he has the right to impart that knowledge 
to anyone else whether verbally or through writing, and he has the 
right to take a fee for it. The prisoners from Badr had no right over 
those who learnt reading and writing from them other than their 
fee, and those who learnt from them could teach others reading and 
writing for a fee without the permission of their teachers, and 
without their teachers having any right. 

Additionally, knowledge, from the angle that it is permitted, 
and the meaning of its being permitted is that it is permissible for 
anyone to take it, and permitted for anyone who teaches it to take a 
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fee, and not simply the teacher who taught it originally. So from 
this it is seen that the knowledge is possessed by anyone who 
knows it, and is not the sole possession of the one who taught it, 
and it is the possession of the one who knows it as long as it 
remains with him, and so he can take a fee for teaching it to 
someone else, or can teach it to others for free. So if it emerges 
from him through his teaching of it to an individual or a group, or 
talking about it in public, or conveying it to the people by any 
means, it becomes permissible for all of the people in accordance 
with the evidences which generally permit knowledge, and it 
becomes permissible for whoever took that knowledge individually 
or part of a group, to give it to whoever they wish irrespective of 
whether the one who taught them initially gave them permission or 
not, and whether they were content for that to happen or not. 

This is evidence that no one possesses the right to publish 
since it is knowledge, so as long as it remains with him he has the 
right to charge a fee for it, and if he imparts it to the people 
verbally or through writing, by any means at all, it becomes 
permitted for all the people, and it becomes permitted for every one 
of them to teach it to someone else and to charge a fee for teaching. 
So to make the rights of publishing specific to the author is 
forbidding the permitted; forbidding knowledge by prohibiting it 
being taken except with permission and forbidding charging a fee 
for it by prohibiting it being taught for a fee except with 
permission, and so accordingly it is not permissible for anyone to 
possess publishing rights. 
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Foreign Policy 


Article 181 

Politics is taking care of the affairs of the Ummah domestically 
and internationally. It is performed by the State and the 
Ummah. The State takes on this task practically through 
government, and the Ummah accounts the State upon it. 


This article is the definition of politics and this is a general 
definition held by everyone since it characterises the reality of 
politics as what it actually is. So it is similar to the definition of the 
mind, the definition of the truth, the definition of authority and 
other definitions from the meanings which have a single reality for 
all people which they do not differ over since it is a perceptible 
reality, and so rather they only differ over its rules. In addition to 
that, the linguistic meaning of politics ( Saasa, Yasuso, Siyasah ) is 
governing of the affairs; it is mentioned in the Al-Muhit dictionary: 
“I governed the citizens siyasatan - meaning I commanded them 
and I forbade them”, and this is the governing of affairs through 
commandments and prohibitions. Additionally there are narrations 
related regarding the actions of the ruler, accounting the ruler and 
concern for the Muslim affairs, and the definition has been derived 
from all of these; so the words of the Prophet ^ in an agreed upon 
narration, the wording here from Al-Bukhari from Ma’qal b. Yasar: 

«<u£dl &tj\j sj Igia^sj ^4^ C/i 

“Any slave whom Allah makes him in charge of subjects 
and he is not sincer to them, Allah will make Jannah unlawful 
for him”, and his & words: 
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3^3 ^3^?^ *3? ^**^3 c5^« (Jl3 c3? 


«<u4dl 


“If any ruler having the authority to rule Muslim subjects 
dies while he is deceiving them, Allah will forbid Paradise for 
him.”, and his & words: 


ja jQj cjt-Lu 'PS\ j*«3 dsf. bjSjdS tS'fA 

«tjU :Jll Slit ^3 


“There will be rulers (Amirs) and you will like their good 
deeds and dislike their bad deeds. One who sees through their bad 
deeds, and tries to prevent their repetition by his band or through 
his speech, is absolved from blame. But one who approves of their 
bad deeds and imitates them is spiritually ruined. People asked 
(the Holy Prophet): Shouldn't we fight against them? He replied: 
No, as long as they establish their prayers.” (reported by Muslim 
from Umm Salamah), and his & words: 


(U 233 ij “3' & ff <UkAy j*3 x 




“Whoever wakes up and his concern is other than Allah, 
then he is not from Allah, and whoever is not concerned with the 
Muslims then he is not from them” reported by Al-Hakim in Al- 
Mustadrak from Ibn Mas’ud, and it is reported from Jarir b. ‘Abd 
Allah who said: 


«I*XLwo cSlSjJl *&!3 ‘?bCab £■ (||| 4iil Jj3j C«*jU>> 

“/ gave pledge of allegiance to the Messenger of Allah 
on the observance of prayer, payment of Zakah, and sincerity and 
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well-wishing for every Muslim. ” (agreed upon), and it is reported 
from Jarir b. ‘Abd Allah who said: 

dJiU' :cii ^ll' cJ4'» 

“/ went to the Prophet -- and gave him the pledge of 
allegiance upon Islam, and he made it a condition to give the 
advice to every Muslim. ” (reported by Al-Bukhari). 

The definition of politics deduced from all of these 
narrations, whether related to the ruler and his undertaking of 
ruling, or to the Ummah and its accounting of the ruler, or to the 
relationship of the Muslims with each other in being concerned 
over their issues and advising each other, is that it is the governing 
of the affairs of the Ummah, and therefore the definition of politics, 
which this article mentioned, is a Shari ’ah definition deduced from 
the Shari ’ah evidences. 


Article 182 

It is absolutely forbidden for any individual, party, group or 
association to have relations with a foreign state. Relations with 
foreign countries are restricted to the State alone because the 
State has the sole right of governing the affairs of the Ummah 
practically. The Ummah can account the State regarding 
foreign relations. 


Its evidence is the words of the Prophet 

>*) iff 
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“The Imam (ruler) is a guardian and he is responsible for 
his subjects ” (reported by A1-Bukhari from ‘Abd Allah b. Umar), 
and the Shari ’ah gave the practical undertaking of the governing of 
the affairs which would be binding to the ruler alone, and so it is 
not permitted for the subjects to carry out the actions of the ruler 
and it is not permitted for any of the Muslims to carry out the 
actions of the ruler unless they were appointed to do that according 
to the Shari’ah, either through a pledge of allegiance from the 
people if he was the Khalifah, or by appointment from the 
Khalifah, or from one of his assistants or governors whom had 
given the right to make appointments. Anyone who had not been 
appointed through the pledge of allegiance, and had not been 
appointed by the Khalifah, is not permitted to undertake anything 
from the practical governing of the affairs of the Ummah, 
domestically or internationally. 

It is imperative here that this rule is clarified from the angle 
of the evidence, and the reality upon which the evidence applies. 
As for the evidence, the authority has been given by the Shari ’ah to 
the ruler alone and governing the people has been left to the ruler 
alone; the Messenger & said: 


OllAAl ir* tALf- Adid A 4 

oil AU oUi 


“Whoever dislikes a thing done by his leader (Amir) 
should be patient over it, for anyone from the people who 
withdraws (his obedience) from the government, even to the 
extent of a handspan and died in that conditions, would die the 
death of one belonging to the days of Jahilliyya.” (agreed upon 
from the narration of Ibn ‘Abbas), and so it made rebellion against 
him rebellion against the authority, and consequently in that case 
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he is the one who alone possesses the authority. The Messenger ^ 
said: 

dli-* uir y4 oJis"~)) 

l o 

<Ks.LiJ>^ 0 

“Battu Isra 'il were ruled over by the Prophets. When one 
Prophet died, another succeeded him; but after me there is no 
Prophet and there will be Khulafaa ' ” (agreed upon from the 
narration of Abu Hurayrah), and its meaning is that the Muslims 
are ruled by the Khulafaa ’, and, therefore, the one who rules the 
Muslims has been specified. The understanding from this is that 
other than the Amir would not be an authority and that other than 
the Khulafaa ’ do not rule. This is evidence that the governing of 
the affairs is for the ruler alone and not for anyone else. 
Additionally, the action of the Messenger & shows that he was 
the authority, and undertook the ruling of the people with it by his 
& characteristic of being the Head of State, and he & was the one 
who appointed whoever would undertake the actions of authority or 
the actions of ruling the subjects. So he & appointed the one who 
would take his ^ place in Madinah whenever he & went out for 
any of the battles, and he & appointed the governors, judges, 
money collectors, and whoever undertook an interest such as 
distributing water, estimating the amounts of fruit (for tax 
purposes), and so on. This is all evidence that the authority and 
ruling the people is restricted to the ruler, in other words, to the 
Khalifah and whoever the Khalifah appointed, to the Amir and 
whoever the Amir appointed. The authority is the governing of the 
affairs of the people that is binding upon them, and ruling the 
subjects is reported in the words of the Messenger “ were ruled 
by”, which is the governing of the people that is binding upon 
them. Built upon this is that governing the affairs of the people is a 
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binding governance; in other words, the undertaking of the 
responsibility of the ruler is restricted to the ruler, and so it is 
completely forbidden for anyone else to undertake it, since the 
Shari'ah gave the authority and looking after people’s affairs to the 
Khalifah and whoever he appoints. So if anyone other than the 
Imam or those appointed by him carries out the actions of ruling 
and authority, and takes upon themselves ruling the people, their 
action contradicts the Shari’ah and is considered to be void, and 
every void action is forbidden ( Haram ), and so it is not permitted 
for anyone other that the Khalifah or who he appointed, in other 
words, other than the ruler, to undertake any action of ruling and 
authority. Consequently, he does not undertake the governing of 
the affairs of the people in a binding manner, in other words, he 
does not rule the people, since this is from the actions of the ruler 
and it is not permitted for anyone other than the ruler to carry it out. 

This is from the angle of the evidence; as for from the angle 
of the reality, the undertaking of governing some of the affairs in a 
binding manner by a group is from the understanding of the 
democratic rule. The democratic rule is made up of institutions, the 
highest of which is the cabinet, in other words, the government, but 
there are others who carry out governing some of the affairs in a 
binding manner, or in other words, undertake ruling in some 
particular area. For example, there are unions, so the lawyers’ 
union undertakes governing the affairs of the lawyers in their 
professional capacity, and this is binding upon them and so they 
have authority over them in specific issues; it grants them the right 
to practise law and signs off on any punishments upon them, and 
sets up a retirement fund for them, and other things that are from 
the actions of ruling and authority which the State appointed to it in 
regards to the legal profession, and its judgement is implemented 
just like the judgement of the cabinet without any difference. This 
is the same with the doctors’ union and the rest of the unions. This 
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is the reality upon which the evidence applies with respect to 
within the State. Internationally, some of the democratic countries 
permit the opposition party to communicate with other states, and 
gives it the right to conduct negotiations with those states while it is 
not ruling, and it has agreements with other states regarding issues 
connected to the relationships between the two states that they will 
implement once they get into power. This is the reality upon when 
the evidence applies with respect to international affairs. 

Therefore, this reality which is that some institutions such 
as syndicates undertake governing some of the affairs domestically 
in a binding manner, and some institutions such as the political 
parties undertake some of the affairs internationally in a manner 
which is binding, is not at all permitted by Islam. This is because 
the authority and undertaking ruling of the people has been given to 
the Khalifah or Amir alone, or to whom the Amir or Khalifah 
appointed, and so it is not permitted for anyone else to undertake a 
single issue from it since this would contradict the Shari ’ah. 

Additionally, undertaking the governing of the affairs in a 
manner that is binding is a governorship over the people, and 
governorship is a contract that must be concluded between two 
sides, either between the Ummah and the Khalifah , or between the 
Amir and the Ummah who appointed him, or between the Khalifah 
or Amir and who they appointed. Whoever undertakes the 
governing of the affairs without a contract of governorship, then his 
action is invalid, and every invalid action is forbidden ( Haram ) 
without any difference. Therefore, undertaking the governing of the 
affairs in a manner which is binding would be invalid, and from 
this understanding it is forbidden for political parties and 
individuals in the Ummah to have any relationship with any foreign 
state in which that relationship would include what would be 
considered as undertaking the governing of an issue from the issues 
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of the Ummah in a binding manner, and this is the evidence for this 
article. 


Article 183 

Ends do not justify means, because the method is integral to the 
thought. Thus, the obligation and the permitted cannot be 
attained by performing a forbidden action. Political means 
must not contradict the political methods. 


Allah (swt) set rules in order to treat the problems of man, 
such as trade, renting, partnerships and so on, and set other rules in 
order to implement these treatments between the people, such as 
the discretionary (Ta ’zir) punishment for the one who cheats in 
trade and cutting the hand of the thief as a prescribed punishment 
( Hadd ). And in the same manner, He (swt) set rules to treat the 
problems that occur between the Islamic State and the disbelieving 
states, such as the rules regarding the one who is covered by a 
treaty and the one who takes amnesty, and the rules regarding the 
Dar Al-Harb and the rules regarding conveying the call to Islam to 
them in a way that attracts attention, and so on. And He (swt) set 
other rules in order to implement these rules, such as the protection 
of the blood and property of someone who has amnesty being 
equivalent to the blood and property of the Muslim, and the 
prohibition of fighting the disbeliever before they have been called 
to Islam in a manner which attracts attention, and so on. Therefore, 
the method in Islam is the Shari’ah rules, and so victory is not 
achieved through betrayal and conquest is not achieved through 
breaking a treaty. So in the same way that the goal must be defined 
by the Shari ’ah, what is used to reach that goal must be from what 
the Shari ’ah permitted, since the goal and the means are both part 
of the actions of the worshipper, and what makes the action 
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permitted or forbidden is the Shari 'ah evidence, and not the results 
which are produced by it, nor the goal which is sought by it since 
Allah (swt) says: 

IIj ^5^1 0 !j> 

“And judge, [O Muhammad], between them by what 
Allah has revealed.” (TMQ 5:49), not by what results the actions 
produce, or these actions are used to reach, and so the rule 
regarding the means is the Shari’ah evidence just like the rule 
regarding the goal. In other words, the fact that the Shari’ah 
evidence is what establishes the permissibility or impermissibility 
of the goal is evidence that the goal does not justify the means, in 
other words, does not make it permitted if there is Shari’ah 
evidence which has forbidden it. Accordingly the means are not 
permitted because its intended goal was permitted, or obligatory, or 
recommended, or because its goal had benefit or good or a victory; 
rather the means would be permitted if the Shari’ah permitted it 
and would be forbidden if the Shari ’ah forbade it. In other words, it 
must be in accordance with the rules of the Shari ’ah, because every 
action of the Muslim must be directed by the Shari ’ah, and agree 
with the Shari ’ah rule, because the definition of the Shari ’ah rule is 
the address of the Legislator (swt) connected to the actions of the 
worshippers, and so it is obligatory that all the actions of the 
Muslim are in accordance with the Shari ’ahh rule. 

Based upon this, the Muslims reject and disapprove of the 
principle that the ends justify the means. It is correct that Islam has 
principles deduced from its evidences that give the means used to 
reach the goal the rule of the goal, such as the principle: “ The 
means to something forbidden is also forbidden ”, and such as the 
principle: “// one type of a permitted thing leads to a harm, only 
that one is prohibited, and the thing remains permitted” , and the 
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principle: “That, without which the obligation cannot be 
accomplished, is itself an obligation ”, however this is if the means 
is permitted or obligatory. If, on the other hand, the means are 
forbidden, then the goal does not make it permitted, whether it was 
obligatory or permitted; rather the means would remain forbidden. 
From this understanding, the goal does not justify the means, or in 
other words, the obligatory or permitted goal does not make the 
forbidden means permitted. The article was drafted in accordance 
with this. 


Article 184 

Political manoeuvres are necessary in foreign policy, and the 
effectiveness of these manoeuvres is dependent on concealing 
(your) aims and disclosing (your) acts. 


This article is from the permitted issues left to the opinion 
and Ijtihad of the Imam, and the political manoeuvres are the 
actions which are undertaken by the State which are intended for 
goals other than the goals which are apparent from the action 
undertaken. The Prophet & used to carry out these manoeuvres, 
such as the expeditions which he carried out at the end of the first 
and beginning of the second year Hijri, as the apparent goal of 
these expeditions was that the Messenger & wanted to attack the 
Quraysh, but the reality behind them was to intimidate the Quraysh 
and make the other Arab tribes take a neutral position regarding the 
conflict between him & and the Quraysh. The evidence for that is 
that these expeditions were small in number - sixty, or two 
hundred, or three hundred - which is not large enough to fight the 
Quraysh, and he & did not fight the Quraysh in any of them. All 
that resulted from them was that he 4S concluded treaties with some 
of the Arab tribes, such as his alliance with Damra and concluding 
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friendly relations with Bani Mudlej. Another example is his & trip 
to Makkah in the sixth Hijri year intending to perform the 
pilgrimage, and his & announcing that while there was a state of 
war between him and the Quraysh under whose authority the 
Ka’bah was at that time. The intention of that journey was to arrive 
at an armistice treaty with the Quraysh in order to deal with 
Khaybar, since it had reached him “ "■ that Khaybar and the Quraysh 
were negotiating an agreement to attack Madinah. The evidence for 
this being a political manoeuvre is that he & was pleased to return 
without having completed the pilgrimage once he — had achieved 
the treaty, and he & then attacked and dealt with Khaybar two 
weeks after his & return. All of these are political manoeuvres. The 
power of these manoeuvres are the actions which are undertaken, 
such as that the manoeuvre is announced and apparent, but the 
goals of it are hidden, and so its effectiveness is dependent upon 
the prominence of the action and the concealment of the goals. 


Article 185 

Some of the most important political means are exposing the 
crimes of other states, demonstrating the danger of erroneous 
politics, exposing harmful conspiracies and undermining 
misleading personalities. 


This article is part of the styles, and is part of the permitted 
issues, and the Messenger ££ used to expose the crimes of Bani 
Quraythah when they broke the treaty on the day of Al-Ahzaab, and 
when the Quraysh attacked him because ‘Abd Allah Bin Jahsh (ra) 
took two men as prisoners and killed another during the sacred 
month and so they claimed that Muhammad & and his & 
companions had made the sacred month permitted (and so violated 
the custom), and spilt blood, seized wealth and captured men 
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during it. When the Quraysh attacked him with that, Allah (swt) 
revealed verses which exposed their false politics trying to turn the 
Muslims away from their religion. He (swt) said: 
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“They ask you about the sacred month - about fighting 
therein. Say, "Fighting therein is great [sin], but averting 
[people] from the way of Allah and disbelief in Him and 
[preventing access to] Al-Masjid Al-Haram and the expulsion 
of its people therefore are a greater [evil] in the sight of Allah. 
And Fitnah is greater than killing."” (TMQ 2:217). 

And when the Jews of Bani Quraythah conspired to kill the 
Messenger ® by throwing a rock upon him when he ££ was 
sitting next to a wall, the Messenger & exposed their conspiracy 
and their being exiled was punishment for it. Ibn Ishaq said: 
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“The Prophet ■-- went om£ to Bani Nadir seeking their 
help pay the blood money for the two dead men of Bani ‘Amir 
who were killed by ‘Amru b. Umiyyah Al-Damri. They had a 
promise of protection from the Prophet ' r * according to Yazid b. 
Ruman. Bani Nadir and Bani ‘Amir had a treaty and were allies. 
When Allah's Messenger ■ r - went to Bani Nadir asking them for 
help to pay the blood money for the two men, they said, ‘Yes, O 
Abu l-Qasim! We will help you, since you asked us for help. ’ Yet, 
when they met each other in secret, they said, ‘You will not find a 
better chance with this man than this- while the Messenger of 
Allah was sitting next to a wall of one of their houses. They 
said: ‘who will ascend this wall and drop a stone on this man and 
rid us of his trouble’ ‘Amr b. Jahsh b. Ka'b volunteered and 
ascended the wall of the house to drop a stone on the Messenger 
...The news of this plot was conveyed to the Prophet from 
heaven, and he stood up and went back to Madinah. The 
Messenger of Allah ' • ordered the preparation of war and 
marched forth to them...then he exiled them”. 

And the Quran attacked Abu Lahab by name: 



“May the hands of Abu Lahab be ruined, and ruined is 
he.” (TMQ 111:1) and others by their characteristics, all of which 
is considered undermining harmful personalities. 

These are the evidences for this article. 
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Article 186 

One of the most important political methods is the 
manifestation of the greatness of the Islamic thoughts in 
governing the affairs of individuals, nations and states. 


This article is part of what the Islamic State must undertake 
since it is obligatory and not simply permissible. That is because it 
is the duty of the State to carry the call to Islam in a manner which 
attracts attention, because Allah (swt) said: 






“And there is not upon the Messenger except [the duty 
of] clear notification.” (TMQ 24:54), and the word Mubeen is a 
description indicative of relation to the Hukrn ( Was]' Mufhim), and 
consequently it is a restriction for the conveyance. Conveying the 
call to Islam in a manner which attracts attention cannot be 
achieved except through the manifestation of the greatness of the 
Islamic thoughts. Amongst the great Islamic thoughts are the way 
that the Islamic State deals with the Dhimmi, the one given 
amnesty, and the one who has a covenant, and the fact that the ruler 
is an implementer of the Shari ’ah and not a dictator over them, and 
the fact that the Ummah accounts the ruler with complete 
discipline. So in the same manner that it is obligatory upon the 
Ummah to account the ruler, it is obligatory to obey him even if 
oppressed, and it is forbidden for it to obey him in a sin, and it has 
the full right to revolt against him, and it is obligatory to revolt if 
he showed clear disbelief. And the ruler and the ruled are equal in 
all affairs, and the Ummah can complain against him as they would 
against any other individual regarding any right in front of any 
judge, and they can complain about him to the judge of Madhalim 
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if he contradicts the Shari’ah while ruling. And there are other 
Islamic thoughts of such nature, so accordingly it is obligatory to 
manifest them and accentuate their greatness until the greatness of 
Islam is displayed and until the call to Islam is conveyed in a 
manner which attracts attention. The manifestation of these 
thoughts is not from the political style rather they are from the 
political methods. 

In addition to that, the Shari’ah rule is that practically 
fighting the disbelievers is not permitted until after the call to Islam 
has been conveyed to them: Al-Tabarani reported in Al-Kabir from 
Farwah b. Mosaik who said: 
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“/ said O Messenger of Allah Shall I fight with those 
(of my people) who accepted Islam the others who refused it? He 
said Yes. After I turned around he called me and said: Do not 
fight them until you have called them to Islam”. And Al-Tirmidhi 
reported something similar. And from Ibn ‘Abbas: 


Uiji 

'The Messenger of Allah did not fight any people until 
he called them” (reported by Al-Darimi, Ahmad and Al-Hakim). 
This is evidence for the obligation of the call to Islam before 
fighting. And for the call to Islam to be complete, it is imperative 
that the conveyance of the call to Islam to them be done in a way 
that attracts attention. From this, the issue of presenting the 
greatness of the Islamic thoughts is an obligation, because the 
conveyance in a manner which attracts attention is achieved 


286 



through it. Therefore, it is from the rules regarding the method, and 
not from the styles. 


Article 187 

The political cause of the Ummah is Islam, in the strength of the 
status of the State, the best implementation of its rules and 
continuity in carrying its call to mankind. 


The meaning of the words the political cause is the matter 
that the State and the Ummah face and is a duty upon them to 
undertake whatever it necessitates from the governing of affairs. 
This issue could be general, and so it would be the political cause, 
or it could be specific in which case it would be a political cause, or 
it could be a part of a matter, and so in which case it would then be 
an issue from the various issues of the cause. For example, the 
issue that faces the Islamic Ummah and obliges her to undertake 
whatever it requires of the running of the affairs is the re¬ 
establishment of the Khilafah, so this would be the political cause, 
and anything else from the various causes such as the case of 
Palestine and the case of the Caucasus countries are issues of this 
cause, and though they are issues which the Islamic Ummah faces 
and they are affairs that need to be taken care of, however they are 
part of the return of the Khilafah. When the Islamic State is 
established, its political cause would be to implement Islam 
domestically and carry the call to Islam internationally, so if it 
becomes stabilised in a place then its political cause would be the 
one mentioned in this article. Subsequently if it implemented Islam 
correctly and its international profile was strengthened, then its 
political cause would become carrying the call to Islam to the 
world, until Allah (swt) made Islam dominant over all other ways 
of life. 
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Therefore, the political cause is what the State and Ummah 
face from the important political issues that the Shari ’ah obligated 
upon them. So the State is obligated to work to establish it in 
accordance with what the Shari’ah required of it to do, and this 
does not require an evidence because it is part of the 
implementation of the rules of the Shari ’ah upon the issues as they 
occur. 

For this reason, the political cause changes as the issues that 
occur change. The political cause for the Messenger while he 
was in Makkah in the stage of the call was to make Islam manifest, 
which is why when Abu Talib said to him: “ Your people have 
come to me and said such and such, whatever they had said to 
him, so spare me and yourself, and do not make me carry what I 
cannot bear ”, the Messenger thought that his uncle would 
forsake him and give him up, and his support for him was 
weakened, so he said to him: 
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“O Uncle, by Allah, if they place the sun in my right hand 
and the moon in my left hand in return for giving up this matter, 
I will never desist until either Allah makes it prevail or I perish 
defending it" (Sirah of Ibn Hisham). These words indicate that the 
political cause for the Messenger & at that time was making Islam 
manifest. When he & was in Madinah, the State had been 
established and a number of battles occurred between him ^ and 
the main enemy, the head of disbelief which at that time was the 
Quraysh, the political cause of him remained the manifestation 
of Islam. This is why on his & way to pilgrimage before reaching 
Hudaybiyah, after he heard that the Quraysh came to know that he 
was on the way and had come out in order to fight him, a man from 
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Bani Ka’ab said to him: “ They heard about your journey, and so 
they left wearing tiger skins, and they camped in Thi-Tuwa 
making oaths to Allah that you would never enter ”, and so the 

Messenger-® said: 
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‘‘Woe upon Quraysh! War has destroyed them. What 
would it matter to them if they left me to deal with the rest of the 
Arabs” until his ® words: “What does Quraysh think? By Allah, I 
will continue to fight them with what Allah sent me until Allah 
makes it prevail or until I die (Salifah is separate) ” (reported by 
Ahmad from Al-Maswar and Marwan). The Salifah is the surface 
of the neck, and the Messenger ® used its separation as a metaphor 
for death; in other words: “until death”. 

So the political cause in both situations was the same. 
However, in the first situation he ® made clear his ® insistence to 
continue conveying the call to Islam until Allah (swt) made it 
manifest, and in the second situation, in other words, at the time the 
State was established, he ® made clear his ® insistence upon 
Jihad until Allah (swt) made Islam manifest. 

After the Prophet ® arrived at an armistice treaty with the 
Quraysh, which was the great opening, since it was the preparation 
for the conquest of Makkah and made the Arabs come to the 
Messenger of Allah ® embracing the religion of Islam in droves, at 
which point the political cause for the Messenger ® was not simply 
making Islam manifest but rather it became making it manifest and 
dominant over all other ways of life through battles against the 
states following other ways of life, such as the Romans and 
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Persians. This is the reason why the Surah of Al-Fateh was 
revealed to him including the words of Allah (swt): 


C#owjt 


•it is He who sent His Messenger with guidance and the 
religion of truth to manifest it over all religion.” (TMQ 48:28). 
So accordingly, if the Islamic State implemented Islam well, and its 
international profile was strong, the political cause for it would 
become making Islam dominant over all other religions and 
preparation for defeating those who carry other ideologies and 
other religions. 

This is what the article is based upon. 


Article 188 

The foreign policy revolves around carrying the call to Islam; 
and the relationship between the State and all of the other 
states is built upon this basis. 


This article is taken from the letters that the Messenger 
wrote to the kings, and the preparation of the army of Usamah to 
Balqa and Al-Darum in Palestine in order to fight the Romans, and 
his & insistence upon sending the Army despite his & illness 
which he ££ was to die from. This indicates that the call to Islam is 
the basis for the relationship between the Islamic State and any 
other state in the world, and this relationship necessitates the 
equipping of armies, and the preparation for fighting, such that if 
the opportunity to fight those who do not respond to the call to 
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Islam after it has been conveyed to them in a manner which attracts 
their attention, then the force required for Jihad is ready. Therefore, 
the call to Islam is the basis for every relationship with any state, so 
it is the basis for the foreign policy. 


Article 189 

The relationship of the State with other states present in the 
world is built upon four considerations. These are: 

1. The existing states in the Islamic world are considered 
to be part of one land and therefore they are not 
included within the sphere of foreign affairs. Relations 
with these countries are not considered to be in the 
realm of foreign policy and it is obligatory to work to 
unify all these countries into one state. 

2. States who have economic, commercial, good 
neighbouring or cultural treaties with our State are to 
be treated according to the terms of the treaties. If a 
treaty states so, their subjects have the right to enter the 
State with an identity card without the need for a 
passport provided our subjects are treated in a like 
manner. The economic and commercial relations with 
such states must be restricted to specific items and 
characteristics which are deemed necessary and which 
at the same time do not lead to the strengthening of 
these states. 

3. States with whom we do not have treaties, and the actual 
imperialist states, such as Britain, America and France, 
and those states that have designs on the State, such as 
Russia, are legally considered to be belligerent states. All 
precautions must be taken towards them and it would 
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be wrong to establish diplomatic relations with them. 
Their subjects may enter the Islamic State, but only with 
a passport and a visa specific to every individual and for 
every visit, unless they become practically belligerent. 

4. States that are actually belligerent states, such as Israel 
for example, a state of war must be taken as the basis 
for all dealings with them. They must be dealt with as if 
a real war existed between us - irrespective of whether 
an armistice exists between us or not - and all their 
subjects are prevented from entering the State. 


This article was derived from the rules regarding Dar Al-Islam 
and Dar Al-Kufr, and from the rules regarding the one with a 
covenant and the one who has amnesty. 

The first clause is related to the Islamic lands which used to be 
ruled by Islam, such as India for example, or where the majority are 
Muslims such as in Lebanon. All of the Islamic lands since the 
destruction of the Khilafah in 1342 Hijri until it is re-established 
anew with the Permission of Allah (swt), are Dar Al-Kufr, because 
some of them are ruled by other than Islam and their external 
security is not the security of Islam. Others are secured by Muslims 
but are ruled by other than Islam. All of these are considered to be 
Dar Al-Kufr and since they used to be Dar Al-Islam it is imperative 
to work to revert them back to being Dar Al-Islam, but as long as 
they are ruled by other than Islam, or their security is other than the 
security of Islam, then they remain as Dar Al-Kufr, and so the rules 
of Dar Al-Kufr apply to them. It being Dar Al-Kufr does not mean 
that all its inhabitants are disbelievers, and it does not mean that in 
Dar Al-Islam that all its inhabitants are Muslims. Rather, the 
meaning of Dar (abode) here is a Shari ’ah term: “Shar 7 reality ”, in 
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other words, it’s the Shari'ah which gives it this meaning, like the 
terms Salah and Siyam and others from the Shari’ah terms. 

Based upon it, the term Dar Al-Islam is applied to a country 
where the majority of its inhabitants are Christians for example, but 
it is part of the Islamic State. This is because the laws applied are 
the laws of Islam and the security of the land is by the Islamic 
security so long as it remains part of the Islamic State. 

And in the same vein, with respect to the land where most of 
the people are Muslims but it is part of a State that does not rule by 
Islam, and its security is not upheld by the Muslim army but rather 
by the army of the disbelievers, the term Dar Al-Kufr would be 
applied to it despite the fact that most of its inhabitants were 
Muslim. So the meaning of the word Dar here is a Shari’ah reality 
and no regard is given to the proportion of Muslims when the term 
is used, rather the laws applied and the security of the people are 
considered. In order words, the meaning of Dar is taken from the 
Shari ’ah texts which clarify this meaning, just like the meaning of 
the term Salah is taken from the Shari ’ah texts which explained it. 
And similarly all Shari’ah terms take their meaning from the 
Shari ’ah texts and not from the linguistic meaning of the term. 

The rules regarding Dar Al-Kufr are completely different to the 
rules regarding Dar Al-Islam, so there are rules specific to it. 

If the Muslim who lives in Dar Al-Kufr is unable to openly 
practise the rituals of his Deen there, then he has to move to 
another Dar Al-Kufr in which he would be able to do so due to His 
(swt) words: 
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“Verily, as for those whom the angels take (in death) while 
they are wronging themselves they (the angels) said: “In what 
(condition) were you” they reply: “We were weak and oppressed 
on the Earth” They say: “Was not the earth of Allah spacious 
enough for you to emigrate therein ”. Such men will find their 
abode in Hell - what an evil destination” (TMQ 4:97). 

This is if there is no Dar Al-Islam as is the case today. 

However, if there was a Dar Al-Islam, the rules related to 
emigration from Dar Al-Kufr to Dar Al-Islam are accordingly: 


1. Whoever is capable of emigrating, and is unable to 
openly practise his Deen in his country nor carry out 
the Islamic rules required of him - then the 
emigration to Dar Al-Islam is obligatory upon him. 
In this circumstance it is not permitted for him to 
reside in Dar Al-Harb, in other words, Dar Al-Kufr. 
Rather the emigration to Dar Al-Islam is obligatory. 
The evidence is the verse mentioned: 


294 



• * ' ***** > O > X A i ' * Z* < A A * ' s <# V 

IjJ15 ^cS IjJU I SSvjlUJI j*-fi3jj oiAJ! o| # 

(i-LjJjli tpi ^3 ^Jl IjJli ^j^ajVl <j {j£x^azl*jk US’" 

f " “./{' '***" * *\A' 

ijy<^-» <—■>*U-j f»—S-L5'-* 


§ IE 


“Indeed, those whom the angels take [in death] 
while wronging themselves - [the angels] will say, "In 
what [condition] were you?" They will say, "We 
were oppressed in the land." The angels will say, 
"Was not the earth of Allah spacious [enough] for 
you to emigrate therein?" For those, their refuge is 
Hell - and evil it is as a destination.” (TMQ 4:97) as it 
is also suitable for deduction here. Additionally, this is 
indicated by what Al-Tirmidhi reported from Jarir that 
the Messenger of Allah & said: 
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“/ am free from every Muslim that lives among the 
idolaters (Al-Mushrikeen)." They said:"0 Messenger 
of Allah: How is that?" He said: "They should not see 
each other's campfires meaning that if both of them 
lit their fires you could not distinguish between them, as 
an allegory to not live in their abode. 

As for what Al-Bukhari reported: 

^s3 jJu SykjS *j» 
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“There is no migration (Hijrah) after the conquest of 
Mecca ” and his & words: 

“There is no migration after Al-Fateh (conquest of 
Mecca) ” and: 

«<&j s\jpr J3» 


“There is no emigration after the conquest (of Mecca) but 
only Jihad [(striving and fighting in the cause of Allah) will 
continue] and good intention ”, and what was reported that when 
Safwan b. Umayyah embraced Islam it was said to him: no Deen 
for the one who doesn’t emigrate, and so he came to Madinah and 
the Prophet & said to him: 
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“What brought you here Abu Wahb? So he said: It is said 
there is no Deen for the one who does not emigrate. He - said: 
Abu Wahb - return to Mecca and stay in your places, there is 
migration bu only Jihad and good intention, and when you are 
called to battle, then go forth.” (as reported by Ibn Asakir). All of 
this negates emigration after the conquest of Makkah, but this 
negation has the Shari’ah Illah (cause) derived from the narration 
itself, since his & words: “ after the conquest of Mecca” comes in 
a form that includes the ‘Illah, which means that the conquest of 
Makkah was the ‘Illah behind negating the need to emigrate. Since 
the ‘Illah is present and absent with the Ma ’lid (caused), it is not 
specific to the conquest of Makkah rather it applies to the conquest 
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of any place, with the evidence of another report: “ there is no 
migration after Al-Fateh (conquest of Mecca)”. This is supported 
by what Al-Bukhari reported from Aisha(ra) when she was asked 
about emigration; she replied: 
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“There is no migration today - the believer used to escape 
with his Deen to Allah and His Messenger, as he was afraid of 
facing the trials. As for today, Allah has made Islam prevail, and 
the believer can worship his Lord wherever he wishes ” which 
indicates that the emigration for the Muslim before the conquest 
was in order to escape with his Deen thus avoiding being afflicted, 
and this was negated after the conquest of Makkah since he then 
became capable of openly practising his Deen and establishing the 
laws of Islam. So the conquest upon which this was based is the 
‘I11 ah for negating the need to emigrate, and not the conquest of 
Makkah as a specific incident. Accordingly, what is meant is that 
there is no emigration from a land once it has been conquered. And 
his words to Safwan that emigration is finished meant 
emigration from Makkah after it had been conquered, since 
emigration is to leave the land of the disbelievers and from Dar Al- 
Kufr, so then if a land is conquered and becomes Dar Al-Islam then 
it does not remain as a land of disbelievers nor a Dar Al-Kufr, and 
so there is no Hijrah from it, and accordingly every land which is 
conquered does not have a Hijrah from it after its conquest (since it 
has become part of Dar Al-Islam). This is supported by what 
Ahmad reported from Mu’awiyah who said: I heard the Messenger 
of Allah say: 
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“Migration will not end until repentance ends, and 
repentance will not end until the sun rises in the west. ” and 
Ahmad also reported from the Prophet - A that he ® said: 

U jdaai3 s^vgJ' cM» 


“Migration will not end so long as there will be Jihad. ” 
and in another narration: 


;<ja*h U gla'i ;i 


“Migration will not end as long as the enemy is fought”, 
which indicate that the emigration from Dar Al-Kufr to Dar Al- 
Islam continues and does not end. 


2. The one who is capable to emigrate, but is able to openly 
practice his Deen in his country, and establish the Shari’ah laws 
required of him. In this case the emigration is recommended and 
not obligatory...the evidence being that the Messenger ® used to 
encourage emigration from Makkah before its conquest while it 
remained Dar Al-Kufr, and explicit verses were revealed regarding 
it such as His (swt) words: 
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“Indeed, those who have believed and those who have 
emigrated and fought in the cause of Allah - those expect the 
mercy of Allah. And Allah is Forgiving and Merciful.” (TMQ 
2:218), and: “The ones who have believed, emigrated and strove 
in the cause of Allah with their wealth and their lives are 
greater in rank in the sight of Allah. And it is those who are the 
attainers [of success].” (TMQ 9:20), and this is all explicit in 
requesting emigration. As for it not being obligatory, this is 
because the Messenger sanctioned Muslims who remained in 
Makkah. It is reported that when Nu’aim Al-Nahham wanted to 
emigrate, his tribe Banu Adi said to him: stay with us and remain 
upon your Deen, and we will prevent whoever wishes to harm you, 
and continue to support us as you have supported us; he used to 
help the orphans and widows. And so he delayed his emigration for 
a period and then emigrated later, and so the Prophet ££ said to 
him: 





“Your people were better to you than mine to me, my people 
expelled me and wanted to kill me, whereas yours took care of 
you and protected you” (mentioned by Ibn Hajar in Al-Isabah). 

3.As for one who was not capable, then Allah (swt) is forgiving, 
and he is not requested to do so due to his inability to emigrate, 
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either due to sickness or being forced to stay, or due to weakness 
such as women, children and the like. The evidence is His (swt) 
words: 
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Oj -eq- 


i Ga 


“Except for the oppressed among men, women and children 
who cannot devise a plan nor are they directed to a way.” 
(TMQ 4:98). 

4.As for one who is able to practise his Deen openly in his country, 
and implement the rules of the Shari ’ah requested from him, and at 
the same time he possesses the capability to transform the Dar Al- 
Kufr he lives in into Dar Al-Islam - it is prohibited in such a 
situation for him to emigrate from Dar Al-Kufr to Dar Al-Islam, 
irrespective of whether he possessed the capability himself or by 
organising himself with the Muslims in his land, or through getting 
help from Muslims from outside of his land, or through co¬ 
operation with the Islamic State, or through any of the permitted 
means. It is obligatory upon him to work to change the Dar Al-Kufr 
into a Dar Al-Islam, and in such a situation it is prohibited for him 
to emigrate from there. The evidence for this is that the work to 
make his land join to Dar Al-Islam is obligatory, and so if he does 
not support it and he is capable to perform it and left behind the 
action of seeking it to join the Dar Al-Islam and instead emigrates, 
then he has committed a sin just like the neglect of any other 
obligation. 

Based upon this, if there was a Dar Al-Islam, taking up 
permanent residence in Dar Al-Kufr is prohibited for the one who 
is obligated to emigrate. Above that, taking a permanent residence 
in Dar Al-Kufr makes that Muslim from the people of Dar Al-Kufr, 
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and so the rules which apply to Dar Al-Kufr apply to his 
relationship with the Islamic State and from the angle of his 
relationships with other individuals, and so the Huclucl (prescribed 
punishments) are not applicable to him, and Zakah is not collected 
from him, and anyone from Dar Al-Islam cannot inherit from him, 
and it is not obligatory to get maintenance from anyone in Dar Al¬ 
lslam from those people who are obligated to pay for him if he had 
resided there, because the Shari ’ah is not applied upon the people 
of Dar Al-Kufr. Accordingly, they are not obligated by what the 
Muslims are obligated by and nor do they have the rights that the 
Muslims have, so they are not encompassed by the rules. The 
evidence for that is that the Muslims request two issues from those 
in Dar Al-Kufr. firstly, Islam; secondly, to come under the 
authority of Islam. It is related on the authority of Sulayman b. 
Buraydah on that of his father who said: 
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“ Whenever the Messenger of Allah ■ • appointed anyone 
as leader of an army or detachment he would especially exhort 
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him to fear Allah and to be good to the Muslims who were with 
him. He would say: Fight in the name of Allah and in the way of 
Allah. Fight against those who disbelieve in Allah. Make a holy 
war, do not embezzle the spoils; do not break your pledge; and do 
not mutilate (the dead) bodies; do not kill the children. When you 
meet your enemies who are polytheists, invite them to three 
courses of action. If they respond to any one of these, you also 
accept it and withhold yourself from doing them any harm. Invite 
them to (accept) Islam; if they respond to you, accept it from them 
and desist from fighting against them. Then invite them to 
migrate from their lands to the land of Muhajireen and inform 
them that, if they do so, they shall have all the privileges and 
obligations of the Muhajireen. If they refuse to migrate, tell them 
that they will have the status of Bedouin Muslims and will be 
subjected to the Commands of Allah like other Muslims, but they 
will not get any share from the spoils of war or Fai' except when 
they actually fight with the Muslims (against the disbelievers j” 
(reported by Muslim). So the Messenger said: 


lji*i b\ Jl J\ p» 


“Then invite them to migrate from their lands to the land 
of Muhajireen and inform them that, if they do so, they shall have 
all the privileges and obligations of the Muhajireen. ” (reported by 
Muslim). This text makes emigration a precondition for them to 
have the same privileges and obligations as us, in other words, for 
them to be encompassed by the rules. The understanding of his & 
words: 
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“if they do so, they shall have ” is that if they do not do that 
then they do not have the privileges of the Muhajireen, nor do their 
obligations apply to them, since achieving the result is connected to 
achievement of the condition, and so if the condition is not met the 
result is not achieved. So if they do not migrate then they do not 
have the privileges that the Muslims in Dar Al-Islam have. The 
words of the Messenger 




^S’ igjko 


“Tell them that they will have the status of Bedouin 
Muslims and will be subjected to the Commands of Allah like 
other Muslims ” means from the angle that they will not be killed, 
nor will their wealth be taken as war booty, and not from the angle 
of the rules applying to them, since the subject of the rules was 
explicitly explained by the condition mentioned just previously. 
The Messenger ® explained the issue of wealth further, and 
mentioned in the same narration: 

*iy» 


“but they will not get any share from the spoils of war or 
Fai'”, and so the Messenger considered that their refusal to 
migrate nullified their right to the war booty and spoils of war, and 
any other wealth is also encompassed through analogy with the war 
booty and spoils of war. In other words, they have no rights with 
regard to anything connected to wealth, and so the one who did not 
migrate to the abode of the Muhajireen is just like the non-Muslims 
with regards to these financial rights. Therefore, he does not have 
the privileges of the Muslims and nor do the obligations upon them 
apply to him, which means that the financial rules do not apply to 
him since he did not migrate to the abode of the Muhajireen. This 
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was an emphasis on financial rights, although all of the rules do not 
apply to him due to the words of the Messenger 

U p-f&j ^ (*4^ 5l» 

“if they do so, they shall have all the privileges and 
obligations of the Muhajireen It is the case that the abode of the 
Muhajireen (which was Madinah at that time) alone was Dar Al- 
Islam, and anything else was Dar Al-Harb, in other words, Dar Al- 
Kufr, which is why when the Messenger ® used to go out on 
expeditions against every land other than the abode of the 
Muhajireen considering it to be Dar Al-Harb , according to the 

evidence related from Anas who said: 
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“Whenever the Messenger of Allah (saw) wanted to attack 
a people, he would wait until dawn, if he heard the Adhan (call to 
prayer) he would refrain, and if he did not hear it, he would pray 
and then attack ” (reported by Al-Bukhari). And on the authority of 
Isam Al-Muzani who said: “ Whenever the Messenger of Allah 
(saw) dispatched a task force or an expedition, he used to say to 

them: 
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“If you see a mosque, or if you hear a Mu’adhin, do not 
kill anyone ” (reported by the five except for Ibn Maja, and Al- 
Tirmidhi said it is Hasan Gharib). These two narrations indicate 
that the Messenger ^ considered anything other than the abode of 
the Muhajireen to be Dar Al-Kufr and did not differentiate between 
Muslims and non-Muslims other than that the Muslims are not 
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fought, not killed and their wealth is not taken as booty, whereas 
the non-Muslims are fought, they can be killed and their wealth can 
be taken as booty, while in everything else the rule is the same. So 
every land which is not Dar Al-Islam is considered to be Dar Al- 

Harb , and takes the rules of Dar Al-Harb. 


This all indicates that the rule is related to the abode, and so 
whoever takes residency in Dar Al-Harb , in other words, Dar Al- 
Kufr, while there was Dar Al-Islam, then the rules of Dar Al-Harb 
apply to him whether he was a Muslim or a disbeliever, and they 
are the same in that respect, except that when the land is opened by 
force then the Muslim is not killed nor is his wealth taken as booty. 
In the same manner, the rules regarding Dar Al-Islam apply to the 
one who is resident in Dar Al-Islam, and the Muslims and the 
Dhimmi are equal in this respect. This means that differences in 
rules result from differences in the abode. Accordingly, whoever 
resides in Dar Al-Kufr whether Muslim or non-Muslim is not 
encompassed by the laws of Islam at all, due to the words of the 
Messenger ^ in the narration of Sulayman b. Buraydah: 




“ 1 / they do so, they shall have all the privileges and 
obligations of the Muhajireen ”, since its understanding is that if 
they did not do that, in other words, if they did not migrate to the 
abode of the Muhajireen, then they would not have their privileges 
and nor would their obligations apply to them; in other words, they 
are not encompassed by the laws of Islam which are applied in the 
Islamic State (Dar Al-Islam) since they do not carry its citizenship, 
except for two rules which are: the inviolability of their blood and 
what wealth they have at the time of the conquest of Dar Al-Kufr in 
which they lived, and this is due to words of the Messenger ^ 
from ‘Abd Allah Bin Umar who said: The Messenger of Allah & 
said: 
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“/ have been commanded to fight against people till they 
testify that there is no god but Allah, that Muhammad is the 
Messenger of Allah, and they establish prayer, and pay Zakah 
and if they do it, their blood and property are guaranteed 
protection on my behalf except when justified by law, and their 
affairs rest with Allah. ” (agreed upon from the narration of Umar, 
Abu Hurayrah, Ibn Umar and others, with the wording from 
Muslim). As for the one who permanently resides in Dar Al-Islam, 
whether they were Muslim or Dhimmi, they are covered by all the 
rules of Islam which the State implements in Dar Al-Islam other 
than what the Shari’ah exempts the non-Muslims from such as 
their worship. 

This consideration of the abode from the angle of it being 
Dar Al-Kufr or Dar Al-Islam is what is referred to as citizenship. 
Whoever resides in Dar Al-Islam, whether Muslim or non-Muslim, 
carries the Islamic citizenship (citizenship of Dar Al-Islam), and so 
the rules of Islam are applied upon him by the State, and whoever 
resides in Dar Al-Kufr, whether a Muslim or disbeliever, carries the 
citizenship of Dar Al-Kufr, and so the rules of Islam are not applied 
upon him by the State. Accordingly, the consideration is given to 
the permanent residency and not to temporary stay, and so if a 
Muslim resides in Dar Al-Islam and goes to Dar Al-Kufr for the 
sake of commerce, treatment, seeking knowledge, visiting relatives, 
to take a vacation, or any other purpose, and resides there for 
months or years but he carries the Islamic citizenship, in other 
words, his permanent residency that he is going to return to was in 
Dar Al-Islam, then he is considered from the people of Dar Al- 
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Islam, even if he was living in Dar Al-Kufr. And if a Muslim was a 
resident in Dar Al-Kufr, and came to Dar Al-Islam for commerce, 
treatment, to seek knowledge, visit their relatives, to take a 
vacation, or any other purpose, and so stayed in Dar Al-Islam for a 
day, month, year, or more, but he carries the citizenship of Kufr, in 
other words, his permanent residency that he is going to return to is 
in Dar Al-Kufr then he is considered to be from the people of Dar 
Al-Kufr, and so the rules of the one given amnesty apply to him, 
and so he cannot enter Dar Al-Islam except with security, in other 
words, except with the permission of the State. Therefore, the 
subject is not temporary residency, however long that residency 
may be, but rather the subject is permanent residency, or in other 
words, carrying the citizenship. 

Based upon this, if the Islamic State was established then 
the Khilafah would be present, the lands that it governs with the 
authority of the Muslims, and the security of Islam, then they 
would become Dar Al-Islam, and anything else would have to be 
examined: if they were not ruled by Islam or the security was the 
security of Kufr, then it would be Dar Al-Kufr or in other words, 
Dar Al-Harb even if all of the inhabitants were Muslims, and the 
rules of Dar Al-Harb would apply to it. However, if it was ruled by 
Islam, and the security was the security of Islam, but it had not 
joined to the Khilafah, then it would be Dar Al-Islam and the rules 
of Islam would apply to it, and the rule regarding it would be like 
the rule of the rebels, their contracts would be considered valid and 
their appointment as judges and governors would be valid, and the 
rule of their judgements and governorships is considered valid, but 
they are fought in order to make them give allegiance to the 
Khalifah due to the narration: 
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“When oath of allegiance has been taken for two Imams 
(Khulafaa'), kill the one for whom the oath was taken later.” 
(reported by Muslim from Abu Said); in other words, fight against 
him. Based upon this, if the Islamic State was established on any 
part of the Muslim lands such as Iraq, Turkey and Syria for 
example, then the rule of the Muslim who resides in England, 
America, Russia or anywhere else from the various abodes of Kufr 
and lands of the disbelievers would be the rule of the one who was 
in Dar Al-Harb, with no difference between the Muslim and 
disbeliever except for the inviolability of their blood and wealth 
upon the conquest of that land. As for the Muslims who are in the 
Muslim lands, then if they implemented Islam and did not become 
part of the Khilafah, then their lands are Dar Al-Islam and they 
would take the rule of rebels ( Bugha ). If they did not implement 
Islam then they would be Dar Al-Kufr. In the same way, every land 
from the lands of Islam which remained not implementing Islam, or 
whose external security was not the security of Islam, is considered 
to be Dar Al-Kufr, and the rule of Dar Al-Harb is applied to it, 
even if all the people there were Muslims. There is no difference 
whether it was neighbouring the Islamic State, which is the lands 
which the Khalifah of the Muslims ruled or were not adjacent to it. 
So the Islamic State will consider all the Islamic lands which were 
ruled by Islam, or which the majority of people there are Muslims, 
as a single Islamic land which must join the Islamic State, and be 
subservient to the Islamic flag, and for there to be a pledge to the 
Khalifah upon its neck. 

The phrase the security of Islam means to be protected by 
the authority of Islam, and the phrase security of Kufr means to be 
protected by the authority of disbelief; it is mentioned in the Al- 
Muhit dictionary: “Safety and security like a companion against 
fear”, and Abu Dawud related from Sa’ad who said: 
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“When it was the day of the conquest of Makkah, the 

Messenger of Allah ' "■ gave security to the people, except for 
four men and two women who he named ”, and from Ubay b. 
Ka’ab: “ when it was the day of conquest a man who is not known 
said: (There will be) no Quraysh after today, so the announcer of 
the Messenger of Allah • " said that the black and the white have 
been given safety, except so and so, people who he named” 
(reported by Ahmad in Al-Musnad with a Hasan chain, and Al- 
Hakim reported something similar in Al-Mustadrak as well as Ibn 
Hibban in his Sahih, both from Ubay b. Ka’ab). So this is the 
meaning of security. It being added to Islam or Kufr, is simply to 
connect it to the authority which is providing the security, because 
the security in the State is achieved by the authority. Therefore, the 
security of Islam is the security by the authority of the Muslims and 
the security of Kufr is the security by the authority of Kufr. 

Domestic security is to secure the blood, wealth and honour 
of every one of the subjects by the security of the authority; 
whereas the external security is that the State’s borders are 
protected by its authority from invasion against it, and not by any 
other authority. 

As for the second clause in the article, its evidence is that 
Islam permitted entering into treaties with other nations; Allah 
(swt) said: 
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“Except for those who take refuge with a people 
between yourselves and whom is a treaty.” (TMQ 4:90), and He 
(swt) said: “And if he was from a people with whom you have a 
treaty - then a compensation payment presented to his family. ” 

(TMQ 4:92), and He (swt) said: “And if they seek help of you for 
the religion, then you must help, except against a people 
between yourselves and whom is a treaty.” (TMQ 8:72). The 
Messenger ® concluded a treaty with Yuhannatu Bin Ruba, the 
companion of Ayla, and concluded a treaty with Bani Damrah. 
There were conditions in these treaties which were applied, and it is 
a duty upon the Muslims to be bound by these conditions due to the 
words of the Prophet ^: 

“The Muslims will be held to their conditions ” (reported 
by Al-Tirmidhi who said it was Hasan), as long as this condition 
does not contradict Islam. If the condition did contradict Islam it 
would be rejected due to the words of the Messenger ^ in the 
narration of Al-Tirmidhi: 
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“except for a condition that makes the lawful to be 
unlawful or the unlawful to be lawful ” and his ® words: 
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"And any condition that is not found in the Book of Allah 
is invalid” (agreed upon from Aisha(ra)). Therefore, the Muslims 
carry out the implementation of these conditions according to what 
was mentioned in the texts of the treaties as long as they do not 
contradict Islam. So the evidence for this clause is the evidence that 
permits treaties and the evidence for the obligation of fulfilling the 
conditions. 


As for the second half of this clause connected to the 
economic and commercial relations, this is in consideration of what 
harm upon the Ummah could result from the economic agreements, 
such as if the raw materials were exported out of the country, or 
resulted in the closure of factories in the country, or anything else 
similar, so, therefore, the agreements are restricted to whatever 
does not cause harm and anything which causes harm is prohibited 
through the application of the principle: "If one type of a permitted 
thing leads to a harm, only that one is prohibited, and the thing 
remains permitted”, and the same applies to the circumstances of 
the commercial agreements. 


These States are legally considered to be belligerent States, 
because they are disbelievers who do not submit to Islamic 
authority, so they are considered to be belligerents because the 
Messenger said: 


«4iil J flij ill *s! <1M Jjli' 




“/ have been commanded (by Allah) to fight people until 
they testify that there is no true god except Allah, and that 
Muhammad is the Messenger of Allah”, which is general. Their 
being legally considered as belligerents, in other words, with 
respect to the laws, is due to the agreements between us and them. 
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As for the third clause, its evidence is the evidence for the 
rules of Dar Al-Harb in the absence of any treaty between us and 
them. The evidence to not create any diplomatic relations with the 
countries which are mentioned in the article is the fact that if their 
having embassies in a land which was under the authority of Islam 
would lead to harm because the job of embassies of countries like 
these is to try to increase the influence of their States in the 
countries where they had their embassies, so consequently they are 
prohibited in accordance with the practical application of the 
principle of prohibiting something permitted if it leads to harm. 
However, their subjects are not prevented from entering the country 
unless their entrance would lead to harm. And a visiting envoy 
would not be prohibited from entering the country unless the 
entrance of the specific person sent as an envoy, not their envoys 
generally, would lead to harm. 


These countries are legally considered as belligerent (rather 
than actual belligerent) due to their falling under his & words: 


«4iii Jjij \sXAjs *s! O' Jill' 




“/ have been commanded (by Allah) to fight people until 
they testify that there is no true god except Allah, and that 
Muhammad is the Messenger of’, from the angle that they are 
disbelievers. As for their being considered as belligerents from a 
legal rather than actual perspective, this is because there is no 
fighting between us and them, and there has been no announcement 
of an actual war between us from our side or theirs. If some or part 
of these countries come to be in a situation of actual war with us, in 
other words, if they attacked the Muslim lands, then they would be 
treated according to the fourth clause of this article which deals 
with actual war, and for that reason America and Britain are 
considered as actual belligerents after they began their war upon 
Iraq and Afghanistan, and any other country which declared war on 
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any of the Muslim lands would also be considered the same, and 
the rules to do with actual war are applied as long as the situation 
of war remains between us and them. 


As for the fourth clause, its evidence is the evidence of 
Jihad from the issue of fighting the disbelievers, and the evidences 
that make the blood and property of the non-Muslims from 
amongst them permitted, and the evidences of fighting in the battle; 
Allah (swt) said: 


g 4=dl 




“O you who have believed, fight those adjacent to you of 
the disbelievers. ” (TMQ 9:123), and the Prophet £& said: 


(J ysj IOlj aJJI aJI V 01 01 o>l» 


“7 have been commanded (by Allah) to fight people until 
they testify that there is no true god except Allah, and that 
Muhammad is the Messenger of Allah ” agreed upon with the 
wording from Muslim, and he ££ made an exception for the 
Muslims amongst them with his words ®: 

JJ S 'g. * s ' ' 


“ 7 / they said so their blood and riches are guaranteed 
protection on my behalf except where it is justified by law And 
Allah (swt) said: 



j! JLxl) U/*dL. “bfj Jtjii 
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“And whoever turns his back to them on such a day, 
unless swerving [as a strategy] for war or joining [another] 
company, has certainly returned with anger [upon him] from 
Allah.” (TMQ 8:16), and also due to the words of the Messenger 


CKolVjiJl £ZJ\ \£&\» 

‘‘Avoid the seven destructive things ”, and he enumerated 
them until he & said: 




“fleeing from the battlefield” (agreed upon from the 
narration of Abu Hurayrah). 

And other rules of fighting and battles and the rest of the 
evidences regarding Dar Al-Harb and the battles. 


It is not permitted to have a permanent peace treaty with 
these countries that were practically belligerent, in other words, a 
permanent cessation of fighting, or permanent truce, since this 
prevents Jihad which continues until the day of Judgement, just as 
a permanent truce prevents the spread of Islam until Allah (swt) 
makes it dominant over all other Deens. Allah (swt) says: 


rf TL 4 d* . • Jf , t „ » , . ts ' 4 , * i ' 'V 


“And fight them until there is no fitnah and [until] the 
religion, all of it, is for Allah. ” (TMQ 8:39), and the Messenger 
*§£ said: 

«Jl?-aJi Jjlij jt dli jisU 


314 



And jihad will be performed continuously since the day 
Allah sent me as a Prophet until the day the last member of my 
community will fight with the Dajjal (Antichrist).” (reported by 
Abu Dawud from Anas). 

As for a temporary treaty with these countries, and a 
temporary cessation of the war, it is looked at as follows: 

a. If the State which is in the actual war against us, has land which 
is not Islamic land upon which its entity is formed, then it is 
permitted to have a temporary truce with it, in other words, to stop 
the war with it for a temporary time, if the pause is in the interest of 
Islam and the Muslims, and according to the conditions that the 
Shari 'ah confirmed. 

The evidence for this is the treaty of Al-Hudaybiyah, which 
was between the Islamic State which the Messenger ® had 
established in Madinah and the Qurayshi state which was 
established upon the land which Islam had not yet conquered, in 
other words, it was not established upon Islamic land. 

b. If the State which was at war with us, was established as an entity 
in its entirety upon Islamic land, in other words, the entity did not 
have any land connected to it which had not been conquered by the 
Muslims, such as Israel - the Jewish State which has stolen 
Palestine - then it is not permitted to have a treaty with it, since the 
establishment of this State was invalid according to the Shari’ah, 
and since a treaty with it would mean to give up Islamic land to it, 
which is prohibited and a crime against Islam. Rather, the situation 
of actual war has to remain with it, irrespective if there was a truce 
which was contracted with it by illegitimate rulers in the Muslim 
lands, or not. 

And so accordingly any treaty with the Jewish State, even 
over a handspan of the land, is prohibited by the Shari ’ah because 
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it is usurping and occupying and its whole entity is established on 
Muslim land and it is a surrender of Islamic land to it, and 
establishing its control over the Muslims there, which is not 
permitted according to the Shari’ah. Islam requires that all of the 
Muslims fight against it, and so their armies must be sent to fight, 
and all those capable of fighting be gathered as soldiers in the 
army, and for this to continue until the Jewish State is finished and 
the Muslim lands are rescued from it. Allah(swt) says: 




“And never will Allah give the disbelievers over the 
believers a way [to overcome them].” (TMQ 4:141) and His (swt) 
words: 
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“So whoever has assaulted you, then assault him in the 
same way that he has assaulted you.” (TMQ 2:194) and: “‘And 
expel them from wherever they have expelled you.” (TMQ 
2:191). 


Article 190 

All military treaties and pacts (with other States) are 
completely prohibited, along with anything of their type, or 
connected to them such as political treaties and agreements 
covering the leasing of military bases and airfields. It is 
permitted to conclude good neighbour relations, economic, 
commercial, financial, cultural and armistice treaties. 
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The definition of: “ treaties ” is that they are agreements that 
States conclude between themselves with the goal of organising a 
specific relationship and defining the rules and conditions which 
that relationship submits to. The Islamic jurists used the tenn: “AZ- 
Muwada ’at”, and the evidence for the permissibility of concluding 
treaties between the Muslims and disbelievers are the words of 
Allah (swt): 


" ' ’ p- 
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“Except for those who take refuge with a people 
between yourselves and whom is a treaty.” (TMQ 4:90) and: 
“And if he was from a people with whom you have a treaty - 
then a compensation payment presented to his family.” (TMQ 
4:92), and: “And if they seek help of you for the religion, then 
you must help, except against a people between yourselves and 
whom is a treaty.” (TMQ 8:72), and the word Al-Mithaq used in 
the verses means treaties. The Messenger & concluded several 
treaties with the disbelievers, however it is a precondition for the 
validity of the contracting of the treaty that the subject that the 
contract was upon was something that the Shah ’ah had permitted. 
There are various types of treaties, such as non-political and 
political treaties. 

Non-political treaties are the agreements which specify the 
manner of the relationship between the two States with respect to a 


317 



particular issue between the two of them such as financial, 
economic, commercial, industrial and cultural relationships, and 
anything else similar, and so these are considered in the light of the 
Shari’ah according to their subject, and the Shari’ah rules 
connected to that subject are applicable. That is why economic 
treaties are permitted, since the rules regarding renting and 
international commerce are applicable, and commercial treaties are 
also permitted, since the rules regarding selling and international 
commerce are applicable, and financial treaties are permitted, since 
the rules of exchange apply, and cultural treaties are permitted 
since the rules regarding education and teaching apply from the 
angle of scientific material, and from the angle of definite and 
speculative results which are produced by learning and teaching 
them. 

There are three categories of political treaties: 

Firstly, those that are permitted, which are those that do not 
affect the nature of the State, and do not decrease its domestic and 
international authority, and do not give the disbeliever any 
authority over it, such as peace and armistice treaties - the 
Messenger concluded an armistice treaty with the Quraysh in the 
armistice treaty of Hudaybiyah. 

Also permitted are treaties to not commit acts of aggression 
against one another; the Messenger £& concluded treaties to not 
commit acts of aggression with Bani Damra and Bani Mudlij. In 
the same manner, treaties upon friendly relations are permitted 
since the Messenger *§► concluded a treaty upon friendly relations 
with the Jews and so on. 

The second category of treaties are those which are 
necessary for the State if it is in a position of difficulty and 
constraint, and these are permitted, such as a treaty to take Jizya 
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from a State while it remains ruled by a Kufr system, or a treaty 
with a State giving it money in exchange for its neutrality with us. 

The third category are those treaties which are prohibited, 
such as treaties of protection, or permanent neutrality and treaties 
which delineate permanent borders, and those for leasing airfields 
and military bases and anything else similar. These treaties are not 
permitted, because the subject of the treaty is not permitted, since 
protection gives the disbeliever authority over the Muslims, and 
makes the security of the Muslims the security of disbelief (Kufr). 
Permanent neutrality is not permitted, because it reduces the 
authority of the Muslims. Delineating permanent borders is not 
permitted because it means not carrying the call to Islam and the 
suspension of the rules of Jihad. Leasing airfields is not permitted 
because it gives the disbelievers authority over Dar Al-Islam and 
the same applies to military bases. 

As for military treaties, they are forbidden due to the words of the 
Prophet : 

jifj ijLV» 

“Do not take light from the fire of the polytheists (the 
Mushrikin)” (reported by Ahmad and Al-Nasa’i), and the fire of a 
people is a metaphor for their structure in war. It is also forbidden 
due to his ^ words : 


“/ do not seek help from a polytheist (Mushrik )” (reported by 
Muslim from Aisha(ra)). And from Aisha(ra) in Abu Dawud and 
Ibn Maja: 
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“We do not want any help from a polytheist (Mushrik)” and his 

££ words: 




“We do not seek help from the disbelievers against the 
polytheists ” (reported by Ibn Abi Shayba from Sa’id b. Al- 
Mundhir). 

With regard to what is reported by Ahmad and Abu Dawud 
from Dhi Makhmar who said: I heard the Messenger of Allah & 
say: 


IJap iiil L 


“You will make a secure peace with the Byzantines, then 
you and they will fight an enemy behind them. ” — his ^ words: 
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“and you and they will fight an enemy behind them ” is 
taken to mean individual Romans, and not their State, and that is 
because he ® said: 


«j fjcj i\l»\ ' j A-L^2 j» 

“You will make a secure peace with the Byzantines, and 
you will fight” and the treaty between the Muslims and disbelievers 
is only when they accept the Jizya and to enter under the rule of the 
Muslims, since Islam ordered the Muslims to give the disbelievers 
they fight the choice between three: Islam, Jizya or war. If the 
treaty occurred and they were disbelievers, this could not happen 
except in the situation they were paying Jizya and their falling 
under the Islamic flag. So, therefore, his & words: “you will 
make a treaty” is an indication that they were under the flag of the 
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Muslims, and so they would be individuals at that time, and this is 
supported by what happened with the Romans. The Muslims fought 
and defeated them, and occupied their lands, and the Romans 
fought with the Muslims as individuals, but the Roman State did 
not fight alongside the Islamic State against another enemy behind 
them. This confirms that what is meant by the narration is 
individual Romans, and not as a State, and it is obligatory to 
interpret it in this way in order to reconcile and use all of the 
evidences - as is well known in Usui Al-Fiqh , using the two 
evidences is better than voiding one of them, and there is no 
recourse to weighing the evidences unless reconciling them is not 
possible. Accordingly it is clear that there is no evidence which 
permits seeking the help of the polytheists as a State; rather the 
evidences are explicit against that without any restriction. 

These are the evidences for this article. 


Article 191 

The State is forbidden to belong to any organisation which is 
based on anything other than Islam or which applies non- 
Islamic rules. This includes international organisations like the 
United Nations, the International Court of Justice, the 
International Monetary Fund and the World Bank, and 
regional organisations like the Arab League. 


The subject which the international and regional 
organisations are established upon has been prohibited by the 
Shari ’ah. 

The United Nations is established upon the basis of the 
Capitalist system, which is a system of Kufr, above and beyond 
which it is a tool in the hands of the large nations, particularly 


321 



America, which exploits it for the sake of imposing its influence 
over the smaller nations, which the current states in the Islamic 
World are a part of. 

The International Court of Justice judges with a system of 
Kufr, and going to it for a judgement is to take a judgement from 
other than what Allah (swt) has revealed. 

The International Monetary Fund is established upon giving 
loans of hard currency with interest, and on a basis of exchange 
that is forbidden according to the Shari ’ah, and so it does not give 
hard currency in exchange for the local currency on the spot, but 
rather it gives hard currency to the State which is in need of hard 
currency, in exchange that after a period of time it repays it the 
equivalent from its own currency with additional interest which is 
specified. This kind of currency exchange is forbidden since it is a 
type of currency exchange that has been prohibited, because 
currency exchange either has to be carried out on the spot without 
any delay, since if there is a delay it is forbidden as the narration 
has mentioned. And in the same manner it also includes interest 
which is also forbidden. 

The World Bank is established upon utilising interest, like 
any other bank. 

The Arab League is established upon the basis of the 
Capitalist system, and it explicitly mentions in its constitution that 
it is to protect the independence of the Arab states, in other words, 
the protection of the separation and division of the Islamic lands, 
which is prohibited. 

Similar to the Arab League is the Organisation of Islamic 
Conference and its like. 

For these reasons, it is forbidden for the Islamic State to belong to 
any of these organisations. 
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This is the draft constitution, or the necessary evidences for it, 
and we have clarified the evidences for the rules which are part 
of the articles of the constitution, and explained what was 
necessary to be explained, and it is clear that this constitution is 
an Islamic constitution, in other words, it is composed of 
Shari’ah rules deduced from Shari’ah evidences, in other 
words, from the Book (Quran), the Sunnah, the Ijma’ of the 
companions, and Qiyas. This is why it is a duty upon the 
Muslims to act according to it. 
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